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Legisiative Actions to Repeal, Defund, or Delay the Affordable Care Act

Introduction

Congress is deeply divided over implementation of the Patient Protection and A ffordable Care
Act (ACA), the health reform law enacted in March 2010." Since the ACA’s enactment,
lawmakers opposed to specific provisions in the ACA, or to the entire law, have debated
implementation of the law on numerous occasions and considered multiple bills to repeal, defund,
delay, or otherwise amend the law. Most of the legislative activity on these ACA-related bills has
taken place in the House. The legislation has included stand-alone bills as well as provisions in
broader, often unrelated measures that would (1) repeal the ACA in its entirety and, in some
cases, replace it with new law; (2) repeal, or by amendment restrict or otherwise limit, specific
provisions in the ACA; (3) eliminate appropriations provided by the ACA and rescind all
unobligated funds;” (4) replace the mandatory appropriations for one or more ACA programs with
authorizations of (discretionary) appropriations, and rescind all unobligated funds; and (5) block
or otherwise delay implementation of specific ACA provisions. A few bills containing provisions
to amend the ACA that have attracted sufficiently broad and bipartisan support have been
approved in both the House and the Senate and signed into law.

Some lawmakers also have used the annual appropriations process in an effort to eliminate
funding for the ACA or delay its implementation. Several ACA-related provisions were included
in enacted appropriations acts for FY2011-FY2013. Congress has yet to complete legislative
action on any of the 12 annual appropriations bills to fund the routine operations of the federal
government for FY2014, which began on October 1, 2013. Moreover, lawmakers initially were
unable to agree on a continuing appropriations bill, or a continuing resolution (CR), to provide
funding for the new fiscal year. The House repeatedly attached provisions to the CR to defund or
delay ACA implementation, which the Senate rejected. The resulting lapse in funding at the
beginning of FY2014 led to a partial shutdown of the federal government. Lawmakers finally
reached agreement on legislative language on October 16, and the President signed the
Continuing Appropriations Act, 2014 (P.L. 113-46), the following day to reopen the government.’
P.L. 113-46, which funds the federal government through January 15, 2014, does not include any
provisions to defund or delay ACA implementation. Instead, it requires the Secretary of Health
and Human Services (HHS) to certify to Congress that the ACA health insurance exchanges are

! The ACA was signed into law on March 23, 2010 (P.L. 111-148, 124 Stat. 119). A week later, on March 30, 2010, the
President signed the Health Care and Education Reconciliation Act (HCERA; P.L. 111-152, 124 Stat. 1029), which
amended multiple health care and revenue provisions in the ACA. All references to the ACA in this report refer to the
law as amended by HCERA.

2 Appropriations bills provide agencies with budget authority, which is the legal authority to incur financial obligations
(e.g., hire employees, purchase services, award grants, or sign contracts) that result in immediate or future government
expenditures (or outlays). Budget authority is generally made available for obligation during a specified time period,
typically the upcoming fiscal year. Once budget authority reaches the end of that time period, it “expires,” meaning that
it is no longer available for obligation. A rescission is a provision of law that cancels budget authority prior to when it
would otherwise expire, making it unavailable for future obligation. For further explanations of these terms, see GAO,
A Glossary of Terms Used in the Federal Budget Process, GAO-05-734SP, September 2005, pp. 85-86, available at
http://www.gao.gov.

*P.L. 113-46, 127 Stat. 558. For more analysis of the various legal and procedural considerations arising from the use
of the appropriations process to delay or defund the ACA, see CRS Report R43246, Affordable Care Act (ACA ) and the
Appropriations Process: FAQs Regarding Potential Legislative Changes and Effects of a Government Shutdown,
coordinated by C. Stephen Redhead.
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verifying the eligibility of individuals applying for subsidies to help cover the cost of purchasing
insurance coverage.

This report summarizes legislative and other actions taken to repeal, defund, or delay the ACA
since the law’s enactment. The information is presented in four appendixes. Table A-1 in
Appendix A summarizes the authorizing legislation to amend the ACA that has been approved by
both chambers and enacted into law. Table B-1 in Appendix B summarizes the ACA provisions
in authorizing legislation that passed the House in the 112 Congress (2011-2012) but was not
approved by the Senate. It also lists the ACA-related legislation that the House has passed to date
in the 113™ Congress (2013-2014), but which has not been taken up by the Senate. Table C-1 in
Appendix C summarizes the ACA-related provisions in enacted annual appropriations acts for
FY2011-FY2013, and in the FY2014 continuing appropriations act. Also included is a brief
overview of all the ACA-related provisions added to appropriations bills considered, and in most
cases reported, by the House and Senate Appropriations Committees since FY2011. Finally,
Table D-1 in Appendix D summarizes the administrative decisions taken by HHS and the
Department of the Treasury to delay implementation of specific ACA requirements by one year.

To help provide context for the information presented in the appendixes, the report continues with
some background on the core provisions of the ACA. That is followed by an overview of the
law’s impact on federal spending. This report is updated periodically to reflect legislative and
other developments.

Background on the Affordable Care Act!

Among its many provisions, the ACA reforms the private health insurance market and sets
minimum standards for health coverage. The law creates competitive private health insurance
marketplaces—or exchanges—in each state through which individuals and small employers will
be able to shop for, select, and enroll in qualified health plans. The exchanges began open
enrollment on October 1, 2013. Insurance coverage bought through the exchanges will begin on
January 1, 2014. Plans offered through the exchanges, and certain other plans, must meet
essential health benefit standards requiring them to cover emergency services, hospital care,
physician services, preventive care, prescription drugs, and mental health and substance use
disorder treatment, among other specified services.

Refundable tax credits will be available to certain individuals and families with incomes between
100% and 400% of the federal poverty level (FPL) to help offset the cost of purchasing insurance
coverage through the exchanges. In addition, certain individuals and families receiving the
premium credit will be eligible for a subsidy to lower their cost-sharing (i.e., out-of-pocket costs
such as deductibles and co-pays).

The ACA also establishes new federal requirements for private health insurance, some of which
have already taken effect. For example, health plans may not deny coverage to children up to age

* The information provided in this section is drawn from CRS Report R41664, ACA: A Brief Overview of the Law,
Implementation, and Legal Challenges, coordinated by C. Stephen Redhead. While a detailed examination of the ACA
is beyond the scope of this report, numerous CRS products that provide more in-depth information on the many new
programs and activities authorized and funded by the law are available at http://www.crs.gov/pages/subissue.aspx?
cliid=3746&parentid=13&preview=False.
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19 based on a preexisting condition, young adults up to age 26 generally must be allowed to
remain on their parents’ health plans, and plans must cover preventive services and
immunizations recommended by various specified entities without any cost-sharing. The
remaining health insurance requirements take effect in 2014, when health plans will be required
to sell and renew policies to all individuals, and may not deny coverage for preexisting conditions
at any age or otherwise discriminate based on health status. Premiums may vary by limited
amounts, but only based on age, family size, geographic area, and tobacco use.’

Also beginning in 2014, most U.S. citizens and legal residents will be required to have health
insurance. Those who remain uninsured may have to pay a penalty. As plans will no longer be
able to restrict coverage of individuals with health problems, the ACA’s individual insurance
mandate is intended to ensure that healthy individuals participate in the insurance market rather
than waiting until they need health care services. Increasing the number of healthy persons in the
risk pool helps spread the risk and reduce premiums.

In addition to expanding access to private health insurance coverage, the ACA, as enacted,
requires state Medicaid programs to expand coverage to all eligible nonelderly, non-pregnant
individuals under age 65 with incomes up to 133% of the FPL. The federal government will
initially cover 100% of the expansion costs, phasing down to 90% of the costs by 2020.
Moreover, Medicaid law authorizes the HHS Secretary to withhold existing federal Medicaid
matching funds if states refuse to comply with the expansion. However, in National Federation of
Independent Business v. Sebelius, the U.S. Supreme Court found that the Medicaid expansion
unconstitutionally coerced the states by threatening them with the loss of their existing federal
Medicaid matching funds.® The Court precluded the HHS Secretary from penalizing states that
choose not to participate in the Medicaid expansion, a decision that effectively makes Medicaid
expansion an option for states.”

How ACA Implementation Affects
Federal Spending

Implementation of the ACA is projected to have a significant impact on both mandatory and
discretionary spending. Mandatory spending—also referred to as direct spending—is controlled
through authorizing laws.® It includes spending on entitlement programs such as Medicare and
Social Security. Such spending may be funded through provisions in the authorizing law that
provide temporary or permanent appropriations for that purpose. Alternatively, when the
authorizing law contains no appropriations, such mandatory programs are funded through the
annual appropriations process. This is sometimes referred to as “appropriated mandatory” or

* For more information, see CRS Report R42069, Private Health Insurance Market Reforms in the Patient Protection
and Affordable Care Act (ACA), by Annie L. Mach and Bernadette Fernandez.

S NFIB v. Sebelius, No. 11-393, slip op. (June 28, 2012), http://www.supremecourt.gov/opinions/1 1 pdf/11-393¢3a2.pdf,

" For more information, see CRS Report R42367, Medicaid and Federal Grant Conditions After NFIB v. Sebelius:
Constitutional Issues and Analysis, by Kenneth R. Thomas.

® An authorization may generally be described as a statutory provision that defines the authority of the government to
act. It can establish or continue a federal agency, program, policy, project, or activity. Further, it may establish policies
and restrictions and deal with organizational and administrative matters. It may also explicitly authorize subsequent
congressional action to provide appropriations. For further information, see CRS Report R42098, Authorization of
Appropriations: Procedural and Legal Issues, by Jessica Tollestrup and Brian T. Yeh.
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“appropriated entitlement” spending.” Discretionary spending is both controlled and funded
through the annual appropriations process. It typically covers the routine costs of running federal
agencies and offices, including wages and salaries."

Federal spending on ACA implementation can be grouped into three categories: (1) mandatory
spending to expand insurance coverage through the exchanges and Medicaid, (2) other mandatory
spending provided in the ACA, and (3) discretionary spending on administering and enforcing the
ACA.

Mandatory Spending on Expanding Insurance Coverage

The first category, which accounts for most of the federal spending under the ACA, includes the
exchange subsidies (i.e., premium tax credits and cost-sharing subsidies), the federal
government’s share of the costs of Medicaid expansion, and tax credits for small employers. The
Congressional Budget Office’s (CBO’s) estimate of the budgetary impact of the ACA projected
that those costs would be offset by revenues from new taxes and fees established in the law, and
by savings from the law’s changes to Medicare payments that are designed to slow the growth in
future spending on this program. "’

Mandatory Spending for Other Programs

The ACA included numerous appropriations that provide billions of dollars of mandatory funding
to support grant programs and other activities authorized by the law."> For example, the ACA
provided funding for several temporary insurance programs for targeted groups, including a
temporary high-risk pool for uninsured individuals with preexisting conditions, and a reinsurance
program to reimburse employers for a portion of the health insurance claims’ costs for their 55- to
64-year-old retirees. It provided funding for grants to states to plan and establish health insurance
exchanges. The ACA also provided a permanent appropriation, available for 10-year periods, for
the Center for Medicare & Medicaid Innovation (CMI), within the Centers for Medicare &
Medicaid Services (CMS), to test and implement innovative health care payment and service
delivery models.

In addition, the ACA created four special funds and appropriated amounts to each one. First, the
Community Health Center Fund (CHCF) is providing $11 billion over five years to help support
community health center operations and the National Health Service Corps. Second, the Patient-
Centered Outcomes Research Trust Fund (PCORTF) is supporting comparative effectiveness
research through FY2019 with a mix of appropriations, fees on health plans, and transfers from
the Medicare trust funds. Third, the Prevention and Public Health Fund (PPHF), for which the

? For further information on direct spending, see CRS Report RS20129, Entitlements and Appropriated Entitlements in
the Federal Budget Process, by Bill Heniff Jr,

1° For further information on discretionary spending, see CRS Report R42388, The Congressional Appropriations
Process: An Introduction, by Jessica Tollestrup.

"' For more analysis of the ACA’s projected impact on federal direct spending and revenues, including details of
CBO’s budgetary estimates, see CRS Report R42051, Budger Control Act: Potential Impact of Sequestration on Health
Reform Spending, by C. Stephen Redhead.

12 For a summary of all the ACA’s mandatory appropriations, and the status of obligation of those funds, see¢ CRS
Report R41301, Appropriations and Fund Transfers in the Patient Protection and Affordable Care Act (ACA), by C.
Stephen Redhead.
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ACA provided a permanent annual appropriation, is intended to support prevention, wellness, and
other public health-related programs and activities. Finally, the Health Insurance Reform
Implementation Fund (HIRIF), for which the ACA appropriated $1 billion, is helping cover the
administrative costs of implementing the law.

Discretionary Spending

Besides its impact on mandatory spending, implementation of the ACA is likely to affect
discretionary spending, which is controlled through the annual appropriations process. First, the
ACA created numerous new discretionary grant programs and provided most of them with an
authorization of appropriations. To date, however, few of these programs have received
discretionzligy funding, though several of them have been supported with mandatory funds from
the PPHF.

Second, the two agencies largely responsible for the law’s implementation—CMS and the
Internal Revenue Service (IRS)—are projected to incur substantial costs in connection with
administering and enforcing the law. To date, the agencies have used a mix of discretionary funds
from agency accounts (e.g., CMS Program Management), including transfers from other HHS
agency accounts, as well as ACA mandatory funds (e.g., HIRIF, PPHF) to support
implementation activities. CMS and the IRS have both requested additional discretionary funding
for ACA-related activities in their annual budget submissions. For FY2013, CMS requested an
additional $1 billion for ACA implementation, and the IRS requested an additional $360 million
to administer and enforce the ACA’s tax-related provisions. The Full-Year Continuing
Appropriations Act, 2013 (P.L. 113-6, Division F) did not provide any of these requested funds
for ACA implementation. The Administration’s FY2014 budget request included $1.4 billion in
new funds for CMS for ongoing ACA implementation, plus an additional $440 million for the
IRS for its ACA-related activities. The temporary FY2014 continuing appropriations act (PL.
113-46), under which the federal government is currently operating, does not provide any new
funding for ACA implementation.

" The ACA also reauthorized funding for many existing discretionary grant programs authorized under the PHSA:
notably, the federal health workforce programs administered by the Health Resources and Services Administration
(HRSA). The authorization of appropriations for many of these programs expired prior to the ACA’s enactment, though
they continued to receive an annual appropriation. The ACA also permanently reauthorized appropriations for the
federal health centers program and for programs and services provided by the Indian Health Service (THS).
Congressional appropriators have in general continued to provide discretionary funding for these long-standing
programs, though typically at funding levels below the amounts authorized by the ACA. For more details on all the
authorizations (and reauthorizations) of discretionary funding in ACA, including the FY2011-FY2013 funding levels
for programs that received an appropriation, see CRS Report R41390, Discretionary Spending in the Patient Protection
and Affordable Care Act (ACA), coordinated by C. Stephen Redhead.

" For more discussion on federal spending to administer and enforce ACA, sce CRS Report R42051, Budget Control
Act: Potential Impact of Sequestration on Health Reform Spending, by C. Stephen Redhead, pp. 19-21.
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Appendix A. ACA Provisions in Enacted
Authorizing Legislation in the 111* and
112 Congresses

Table A-1 summarizes the authorizing legislation enacted to date to amend the ACA. Each table
entry includes the public law number and date of enactment, the original bill number and sponsor,
and a brief description and explanation of the change(s) made to the ACA. The laws are listed in
reverse chronological order beginning with the most recently enacted legislation and extending
back to the first measure signed into law following enactment of the ACA and the accompanying
package of amendments in the Health Care and Education Reconciliation Act."” In compiling the
table, CRS made decisions about which laws—or specific provisions in a particular law—to
include, and which ones to leave out. Generally, CRS included only those laws that amend, or
make changes that relate to, new programs and activities that were established under the ACA.
CRS excluded laws that amend or extend established programs and activities that predate the
ACA and were amended or extended by it. For example, the ACA extended multiple existing
Medicare and Medicaid program payments and activities that have since been further extended
and/or modified by more recently enacted laws. None of these laws are included in Table A-1.

The following laws are referred to in Table A-1 by their acronym:

e Health Care and Education Reconciliation Act (HCERA; P.L. 111-152)

e Internal Revenue Code (IRC)

¢ Medicare Improvements for Patients and Providers Act (MIPPA; P.L. 110-275)
e Social Security Act (SSA)

1% See footnote 1.
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Legislative Actions to Repeal, Defund, or Delay the Affordable Care Act

Appendix B. ACA Provisions in Bills Approved by
the House in the 112 and 113t Congresses

As noted earlier in this report, lawmakers opposed to specific provisions in the ACA, or to the
entire law, have debated implementation of the law on numerous occasions and considered
multiple bills to repeal, defund, or delay the law. Most of this legislative activity has taken place
in the House. However, a few bills containing provisions to amend the ACA that have attracted
sufficiently broad and bipartisan support have been approved in both the House and the Senate
and signed into law. Those laws are summarized in Table A-1 in Appendix A.

Table B-1 below summarizes the ACA provisions in authorizing legislation that the House has
passed to date in the 113" Congress, but which has not been taken up by the Senate. It also lists
the ACA-related legislation that passed the House in the 112" Congress, but was not approved by
the Senate. Table B-1 includes only legislation that, if enacted, would have a direct impact on the
ACA and its implementation; measures that would not have such an effect are not included. Thus,
budget resolutions, which are concurrent resolutions and not eligible to become public law, are
not included.'

' Both the House and the Senate have taken multiple votes on amendments to, and passage of, budget resolutions that
expressed support for a full repeal of the ACA, or the repeal or amendment of specific provisions in the law. However,
budget resolutions are concurrent resolutions that apply only to the Congress. They are not presented to the President
for his signature and do not have the force of law. In the 112" Congress, for example, the House voted on several
ACA-related amendments to, and passage of, the FY2012 and FY2013 budget resolutions (H.Con.Res. 34 and
H.Con.Res. 112, respectively).
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Legisiative Actions to Repeal, Defund, or Delay the Affordable Care Act

Appendix C. ACA Provisions in Appropriations
Acts (FY2011-FY2014)

Numerous ACA-related provisions have been added to appropriations bills considered, and in
some instances reported, by the House and Senate Appropriations Committees for FY2011-
FY2014. These provisions have been included in the Departments of Labor, Health and Human
Services, Education, and Related Agencies (“Labor-HHS-ED”) Appropriations Act, which funds
the Centers for Medicare & Medicaid Services (CMS), and the Financial Services and General
Government (“Financial Services™) Appropriations Act, which funds the Internal Revenue
Service (IRS). They include language prohibiting the use of discretionary funds provided in the
bill to implement specific ACA provisions or the entire law, as well as broader legislative
language to repeal, restrict, or rescind mandatory spending for, specific ACA provisions. While
none of the discretionary funding prohibitions have survived, a few of the broader provisions
affecting direct spending were incorporated into the final versions of the appropriations bills that
were signed into law.

Table C-1 summarizes the ACA-related provisions in enacted annual appropriations acts for
FY2011-FY2013, and in the FY2014 continuing appropriations act. For each fiscal year, the table
also gives a brief overview of the ACA-related provisions that were added to the Labor-HHS-ED
and Financial Services appropriations act introduced and, in most cases, reported by the House
and Senate Appropriations Committees.
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Legislative Actions to Repeal, Defund, or Delay the Affordable Care Act

Appendix D. Administrative Actions to Delay
Implementation of Specific ACA Provisions

The Department of Health and Human Services (HHS) and the Department of the Treasury have
taken a number of administrative decisions in 2013 to delay by one year various ACA mandates
and other requirements. These decisions are listed in Table D-1 in reverse chronological order
beginning with the most recent one.

In addition, the Administration has made a number of recent announcements that address the
law’s implementation. These announcements, which are briefly summarized below, are excluded
from the table because none represents a one-year delay of an ACA statutory or regulatory
requirement.

e On October 28, 2013, the Administration announced that it will exempt from the
individual mandate penalty those individuals who wait until after February 15,
2014, to enroll in a health plan offered through an exchange during the initial
enrollment period."”

e On November 14, 2013, the Administration established a transitional policy,
which it is encouraging state insurance commissioners to adopt. Under the policy,
insurers may choose to renew noncompliant health plans that have been
cancelled, or are slated for cancellation. The intent of this transitional policy is to
allow Americans whose insurance companies have cancelled (or are about to
cancel) their insurance coverage for 2014 to remain in their plans. The policy was
prompted by the decision of insurers to send cancellation notices to individuals
and small businesses with health plans in the individual and small group markets
that do not meet the ACA’s new standards for health insurance coverage.'®

e On November 22, 2013, the Administration announced that it will delay by one
month the open enrollment period for plan years that begin in 2015. The open

17 Beginning in 2014, the ACA requires most U.S. citizens and legal residents to maintain minimum essential health
coverage. Individuals without coverage for three consecutive months will have to pay a penalty unless they qualify for
one of the statutory exemptions. In its ACA rulemaking, CMS specified that the initial open enrollment period for
individuals to enroll in coverage through the exchanges would extend from October 1, 201 3, through March 31, 2014.
HHS also specified the coverage effective dates. For individuals who sign up for coverage between the 1¥ and 15" of a
given month, the coverage effective date is the first day of the immediately following month. However, for those who
sign up between the 16" and end of a given month, the coverage effective date is the first day of the second following
month. Thus, an individual who signs up on February 16, 2014, would not be insured until April 1, 2014, That
individual would be uninsured for the first three months of 2014 and would have to pay a fine, unless otherwise
exempt. On October 28, 2013, CMS exercised its authority under IRC Section 5000A (as added by ACA Section
1501(b)) to establish a hardship exemption in order to provide relief for such individuals who wait until after February
15, 2014, to enroll. For more information, see http://www.cms.gov/CCIIO/Resources/F act-Sheets-and-FAQs/
Downloads/enrollment-period-fag-10-28-2013.pdf. Note: On November 22, 2013, HHS announced that individuals will
have until December 23, rather than the December 15, to sign up for coverage that begins on January 1, 2014, This
exception to the policy for coverage effective dates applies only to the month of December.

** Under the ACA, health plans that consumers had at the time the law was enacted in 2010 were “grandfathered” in
and have existed largely unchanged since the law’s enactment. Grandfathered plans do not have to adopt many of the
ACA’s new requirements for health insurance, including coverage of essential health benefits and other consumer
protections that take effect in 2014, However, new plans purchased since the law’s enactment have to meet all the ACA
requirements. For more information, see http://www.whitehouse.gov/the-press-office/2013/11/14/fact-sheet-new-
administration-proposal-help-consumers-facing-cancellatio.
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Legisiative Actions to Repeal, Defund, or Delay the Affordable Care Act

enrollment period for 2015 will begin November 15, 2014, instead of October 15,
2014, and conclude January 15, 2015."

The following laws are referred to in Table D-1 by their acronym:

e Internal Revenue Code (IRC)
e Public Health Service Act (PHSA)

1° The dates for the 2015 open enrollment period were included in the HHS proposed rule that sets out various
parameters and standards for the 2015 benefit year. U.S. Department of Health and Human Services, “Patient
Protection and Affordable Care Act: HHS Notice of Benefit and Payment Parameters for 2015; Proposed Rule,” 78

Federal Register 72321, December 2, 2013.
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