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Introduction 
 
Two years ago, supporters of ÔÈÅ 0ÒÅÓÉÄÅÎÔȭÓ ÈÅÁÌÔÈ ÃÁÒÅ ÌÁ× said Congress needed to pass the health bill so the 
American people could find out what was in it.1  After the President signed the bill into law, supporters guaranteed 
ÔÈÁÔ ȰÁÓ ÐÅÏÐÌÅ ÌÅÁÒÎ ÁÂÏÕÔ ÔÈÅ ÂÉÌÌȣȢÉÔȭÓ ÇÏÉÎÇ ÔÏ ÂÅÃÏÍÅ ÍÏÒÅ ÁÎÄ ÍÏÒÅ ÐÏÐÕÌÁÒ.ȱ2 
 
Over the past twenty four months, American families have learned more about the PresÉÄÅÎÔȭÓ ÈÅÁÌÔÈ ÃÁÒÅ ÌÁ× and 
do not like what they see.  Higher insurance premiums.  A coming state budget-busting Medicaid expansion.  Fewer 
choices.  Less freedom and more government interference.  Cuts to Medicare by unelected government 
bureaucrats.  Thousands of pages of regulations.  An unconstitutional mandate to buy health insurance. Penalties 
on employers threatening job creation.  Billions of dollars in tax hikes and, once fully implemented, $2.6 trillion in 
new health care spending.   
 
)ÔȭÓ ÎÏ ×ÏÎder that a majority of Americans oppose the law today.3  In fact, poll after poll shows that a majority of 
Americans want the Supreme Court to overturn the law.4 
 
As practicing physicians, we believed ɀ long before Congress passed the health spending law ɀ that the health care 
law did not represent real health care reform.  The law focused on some of the symptoms in our health care system, 
but did not address the underlying disease.   
 
As the Administration began implementing its 
federal health overhaul, we continued 
examining the data and conclusions of many 
non-partisan experts.  We have used our voices 
ɀ combined with over 50 years of physician 
practice experience ɀ to educate and to warn 
the American people about the negative side 
effects on patients, seniors, taxpayers, and the 
ÎÁÔÉÏÎȭÓ ÌÏÎÇ-term fiscal outlook.5 
 
4ÈÉÓ ÏÖÅÒÓÉÇÈÔ ÒÅÐÏÒÔȟ ÏÕÒ ÔÈÉÒÄ ÏÎ ÔÈÅ 0ÁÔÉÅÎÔ 0ÒÏÔÅÃÔÉÏÎ ÁÎÄ !ÆÆÏÒÄÁÂÌÅ #ÁÒÅ !ÃÔȟ ÅØÐÌÏÒÅÓ ÁÄÄÉÔÉÏÎÁÌ ȰÓÉÄÅ ÅÆÆÅÃÔÓȱ 
ÒÅÓÕÌÔÉÎÇ ÆÒÏÍ ÔÈÅ 0ÒÅÓÉÄÅÎÔȭÓ ÈÅÁÌÔÈ ÃÁÒÅ ÌÁ×Ȣ  Americans have the right  to know how the law will impact their 
ÅÍÐÌÏÙÅÒȟ ÔÈÅÉÒ ÈÅÁÌÔÈ ÃÁÒÅ ÐÌÁÎȟ ÁÎÄ ÔÈÅ ÎÁÔÉÏÎȭÓ ÄÅÆÉÃÉÔȢ   
 
Some of the ÒÅÐÏÒÔȭÓ findings underscore the negative impact of the law on costs to consumers.  For example, we 
evaluate independent analysis showing how new insurance rules will increase costs and reduce choices.   We also 
outline how our economy faces hundreds of billions of dollars in tax hikes.  The report explains how new co-ops 
are expecÔÅÄ ÔÏ ×ÁÓÔÅ ÔÁØÐÁÙÅÒÓȭ ÄÏÌÌÁÒÓȢ 
 
Our report also addresses some of the more direct health impacts of the law.   We explain why millions of 
Americans will likely  lose their health insurance plan.  Our report highlights how findings from new taxpayer-

                                                           
1Pelosi, Nancy. Remarks delivered at the 2010 Legislative Conference for the National Association of Counties.  March 9, 2010.  http://pelosi.house.gov/news/press-
releases/2010/03/releases-March10-conf.shtml 
2Schumer, Charles.  Meet The Press, March 28, 2010.  http://www.msnbc.msn.com/id/36065249/ns/meet_the_press/t/meet-press-transcript-march/#.T1f3r3lAq9I 
3Quinnipiac University Poll, March 22-23, 2010 http://www.quinnipiac.edu/x1295.xml?ReleaseID=1437; Bloomberg national Poll, March 19-22, 2010, Page 1 
http://media.bloomberg.com/bb/avfile/rfvr13o8CUiA; CBS News Poll, March 18-21, 2010, Page 4 
http://www.cbsnews.com/htdocs/pdf/poll_health_care_032210.pdf?tag=contentMain;contentBody; CNN Opinion Research Poll, March 19-21, 2010, Page 2 
http://i2.cdn.turner.com/cnn/2010/images/03/22/rel5a.pdf. 
4Quinnipiac University Poll, February 23, 2012. http://www.quinnipiac.edu/institutes-and-centers/polling-institute/national/release-detail?ReleaseID=1709; USA 
Today/Gallup Poll, February 27, 2012. http://www.gallup.com/poll/152969/Americans-Divided-Repeal-2010-Healthcare-Law.aspx 
5Coburn, Tom and Barrasso, John.  Bad Medicine:  A Check-Up on the New Federal Health Law, July 2010, http://tinyurl.com/29st6b7, Coburn, Tom and Barrasso, 
John.   Grim Diagnosis:  A Check-Up on the Federal Health Law, October 2010, http://tinyurl.com/34cnt8m 

http://pelosi.house.gov/news/press-releases/2010/03/releases-March10-conf.shtml
http://pelosi.house.gov/news/press-releases/2010/03/releases-March10-conf.shtml
http://www.msnbc.msn.com/id/36065249/ns/meet_the_press/t/meet-press-transcript-march/#.T1f3r3lAq9I
http://www.quinnipiac.edu/x1295.xml?ReleaseID=1437
http://media.bloomberg.com/bb/avfile/rfvr13o8CUiA
http://www.cbsnews.com/htdocs/pdf/poll_health_care_032210.pdf?tag=contentMain;contentBody
http://i2.cdn.turner.com/cnn/2010/images/03/22/rel5a.pdf
http://www.quinnipiac.edu/institutes-and-centers/polling-institute/national/release-detail?ReleaseID=1709
http://www.gallup.com/poll/152969/Americans-Divided-Repeal-2010-Healthcare-Law.aspx
http://tinyurl.com/29st6b7
http://tinyurl.com/34cnt8m
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funded research institute could be used to ÄÅÎÙ ÐÁÙÍÅÎÔ ÆÏÒ ÐÁÔÉÅÎÔÓȭ Ãare.  The report also shows why the device 
tax in the law will stifle  innovation.   
 
During the past two years, we believe that many of our warnings have come to pass as the ramifications of the law 
are felt.  Here are some of the problems we identified :   
 
¶ Warned the health care law could eliminate about 788,000 jobs.6  CBO Director Doug Elmendorf confirmed 

in Congressional testimony that the health care law would reduce the workforce by approximately 800,000 
jobs.7 
 

¶ Concluded ÔÈÅ -ÅÄÉÃÁÉÄ ÅØÐÁÎÓÉÏÎȭÓ ȰÅØÔra costs forced upon state taxpayers and state governments could 
ÃÌÉÍÂ ÉÎÔÏ ÔÈÅ ÈÕÎÄÒÅÄÓ ÏÆ ÂÉÌÌÉÏÎÓ ÏÆ ÄÏÌÌÁÒÓȢȱ8  In fact, according to a tally of state estimates, the law will 
impose about $120 billion in additional costs on states, just in the first fe× ÙÅÁÒÓ ÏÆ ÔÈÅ ÌÁ×ȭÓ 
implementation. 9 

 
¶ Explained the Community Living Assistance Services and Support (CLASS) program ×ÁÓ Ȱa budget gimmick 

to appear to offset new spendingȱ ÁÎÄ ×ÁÒÎÅÄ ÔÈÅ ÐÒÏÇÒÁÍ ÃÏÕÌÄ Ȱexpose taxpayers to tens of billions of 
dollars of lossȱ ÂÅÃÁÕÓÅ ÉÔ ×ÁÓ ×ÏÕÌÄ eventually collapse.10  The Department of Health and Human Services 
(HHS) has admitted CLASS was unworkable, and shuttered the program.11 

 
¶ Cautioned ȰÔÈÅ ÁÐÐÅÁÒÁÎÃÅ ÏÆ -ÅÄÉÃÁÒÅȬÓ ÅØÔÅÎÄÅÄ ÓÏÌÖÅÎÃÙ ÉÓ ÁÃÔÕÁÌÌÙ ÏÎÌÙ Á ÍÉÒÁÇÅȢ )Î ÒÅÁÌity, under the 
ÎÅ× ÌÁ×ȟ -ÅÄÉÃÁÒÅȬÓ ÕÎÆÕÎÄÅÄ ÌÉÁÂÉÌÉÔÉÅÓ ×ÉÌÌ ÇÒÏ× ×ÏÒÓÅȢȱ12  The Medicare Actuary late concluded that 
-ÅÄÉÃÁÒÅȭÓ ÕÎÆÕÎÄÅÄ ÌÉÁÂÉÌÉÔÉÅÓ ÁÒÅ made worse by about $2 trillion under the law.13 

 
¶ Warned ÔÈÁÔ ȰÁÓ ÔÈÅ ÎÅ× ÌÁ× ÉÓ ÂÅÉÎÇ ÉÍÐÌÅÍÅÎÔÅÄȟ ÍÉÌÌions of Americans are in danger of losing their 
ÃÕÒÒÅÎÔ ÈÅÁÌÔÈ ÉÎÓÕÒÁÎÃÅȢȱ HHS concluded that, under the law, between 39 and 69 percent of businesses 
×ÉÌÌ ÌÏÓÅ ÔÈÅÉÒ ÓÔÁÔÕÓ ÁÓ ȰÇÒÁÎÄÆÁÔÈÅÒÅÄ ÈÅÁÌÔÈ ÐÌÁÎÓȱɂÐÌÁÎÓ ÌÁÒÇÅÌÙ ÕÎÁÆÆÅÃÔÅÄ ÂÙ ÔÈÅ ÌÁ×ȭÓ ÎÅ× ÍÁÎÄÁÔÅÓȢ 
HHS estimates by 2013, up to 80 percent of small businesses will lose their grandfather status.14 

 
¶ NÏÔÅÄ ÔÈÁÔ ȰÒÁÔÈÅÒ ÔÈÁÎ ÆÉØÉÎÇ ÁÎ ÉÓÓÕÅ ÅÖÅÒÙÏÎÅ ÉÎ #ÏÎÇÒÅÓÓ ÁÇÒÅÅÄ ×ÁÓ Á ÐÒÏÂÌÅÍȟ #ÏÎÇÒÅÓÓÉÏÎÁÌ ÌÅÁÄÅÒÓ 
ÌÅÆÔ ÔÈÅ ÄÏÃ ÆÉØ ÏÕÔ ÏÆ ÔÈÅ ÆÉÎÁÌ ÈÅÁÌÔÈ ÂÉÌÌȱ ÂÅÃÁÕÓÅ  ÏÆ ȰÂÕÄÇÅÔÁÒÙ ÓÈÅÎÁÎÉÇÁÎÓȱ ÔÏ ÄÅÃÒÅÁÓÅ ÔÈÅ ÁÐÐÅÁÒÁÎÃÅ 
ÏÆ ÔÈÅ ÂÉÌÌȭÓ ÃÏÓÔȢ15  7Å ×ÁÒÎÅÄ ÔÈÁÔ ÔÈÉÓ ÐÏÌÉÃÙ ÏÍÉÓÓÉÏÎ ȰÃÏÕÌÄ ÅÎÄÁÎÇÅÒ ÁÃÃÅÓÓ ÔÏ ÃÁÒÅ ÆÏÒ ÍÉÌÌÉÏÎÓ ÏÆ 
ÓÅÎÉÏÒÓȢȱ16 In fact, Congress has already had to intervene several times to prevent severe cuts to physician 
ÒÅÉÍÂÕÒÓÅÍÅÎÔÓ ÔÈÁÔ ×ÏÕÌÄ ÈÁÒÍ ÓÅÎÉÏÒÓȭ ÁÃÃÅÓÓ ÔÏ ÃÁÒÅȢ  

 

                                                           
6 Coburn, Tom and Barrasso, John.   Grim Diagnosis:  A Check-Up on the Federal Health Law, October 2010, http://tinyurl.com/34cnt8m 
7 WΦ [ŜǎǘŜǊ CŜŘŜǊ ŀƴŘ YŀǘŜ bƻŎŜǊŀΣ ά/.hΥ IŜŀƭǘƘ [ŀǿ ¢ƻ {ƘǊƛƴƪ ²ƻǊƪŦƻǊŎŜ .ȅ уллΣлллΣ CŜōǊǳŀǊȅ млΣ нлммΣ tƻƭƛǘƛŎƻΣ 
Http://Www.Politico.Com/News/Stories/0211/49273.Html#Ixzz1pcyvahma  
8 Coburn, Tom and Barrasso, John.   Grim Diagnosis:  A Check-Up on the Federal Health Law, October 2010, http://tinyurl.com/34cnt8m 
9 Joint Congressional Report By: Senate Finance Committee, Orrin Hatch (R-Utah), Ranking Member House Energy & Commerce Committee, Fred Upton (R-Michigan), 
/ƘŀƛǊƳŀƴΣ άaŜŘƛŎŀƛŘ 9ȄǇŀƴǎƛƻƴ ƛƴ ǘƘŜ bŜǿ IŜŀƭǘƘ [ŀǿΥ /ƻǎǘǎ ¢ƻ ¢ƘŜ {ǘŀǘŜǎΣέ aŀrch 1, 2011, http://energycommerce.house.gov/news/PRArticle.aspx?NewsID=8284 
10 Coburn, Tom and Barrasso, John.   Grim Diagnosis:  A Check-Up on the Federal Health Law, October 2010, http://tinyurl.com/34cnt8m  
11 KŀǘƘƭŜŜƴ {ŜōŜƭƛǳǎΣ άII{ {ŜŎǊŜǘŀǊȅ {ŜōŜƭƛǳǎΩ [ŜǘǘŜǊ ǘƻ /ƻƴƎǊŜǎǎ ŀōƻǳǘ /[!{{Σέ hŎǘƻōŜǊ мпΣ нлммΣ  http://www.hhs.gov/secretary/letter10142011.html   
12 Coburn, Tom and Barrasso, John.   Grim Diagnosis:  A Check-Up on the Federal Health Law, October 2010, http://tinyurl.com/34cnt8m  
13 Wǳƭƛŀƴ tŜŎǉǳŜǘΣ ά[ŀǿƳŀƪŜǊǎ ŀǊƳ ǘƘŜƳǎŜƭǾŜǎ ǿƛǘƘ ŘǳŜƭƛƴƎ aŜŘƛŎŀǊŜ ŜǎǘƛƳŀǘŜǎΣέ ¢ƘŜ IƛƭƭΣ WǳƴŜ ннΣ нлммΣ  http://thehill.com/blogs/healthwatch/medicare/167973-
lawmakers-arm-themselves-with-dueling-medicare-estimates, writing on the June 22, 2011 memo from John Shatto, Director, Medicare and Medicaid Cost Estimates 
DǊƻǳǇΣ hŦŦƛŎŜ ƻŦ ǘƘŜ !ŎǘǳŀǊȅΣ /ŜƴǘŜǊ ŦƻǊ aŜŘƛŎŀǊŜ ŀƴŘ aŜŘƛŎŀƛŘ {ŜǊǾƛŎŜǎΣ άaŜŘƛŎŀǊŜ ¦ƴŦǳƴŘŜŘ hōƭƛƎŀǘƛƻƴ ŦƻǊ нлмл ŀƴŘ нлмм ¢ǊǳǎǘŜŜǎ wŜǇƻǊǘΣέ ƭƛƴƪŜŘ ƻƴƭƛƴŜ ŀǘΥ 
http://www.docstoc.com/docs/document-preview.aspx?doc_id=82292827 
14  wŜƎǳƭŀǘƛƻƴǎ ŦǊƻƳ ǘƘŜ ¦Φ{Φ 5ŜǇŀǊǘƳŜƴǘ ƻŦ IŜŀƭǘƘ ŀƴŘ IǳƳŀƴ {ŜǊǾƛŎŜǎ ƛƴ ǘƘŜ CŜŘŜǊŀƭ wŜƎƛǎǘŜǊΣ άDǊƻǳǇ IŜŀƭǘƘ tƭŀƴǎ ŀƴŘ IŜŀƭǘƘ Lƴǎurance Issuers Relating to Internal 
/ƭŀƛƳǎ ŀƴŘ !ǇǇŜŀƭǎ ŀƴŘ 9ȄǘŜǊƴŀƭ wŜǾƛŜǿ tǊƻŎŜǎǎŜǎ ¦ƴŘŜǊ ǘƘŜ tŀǘƛŜƴǘ tǊƻǘŜŎǘƛƻƴ ŀƴŘ !ŦŦƻǊŘŀōƭŜ /ŀǊŜ !ŎǘΣέ ¦ƴƛŦƛŜŘ !ƎŜƴŘŀ лффм-AB70,  
https://www.federalregister.gov/regulations/0991-AB70/group-health-plans-and-health-insurance-issuers-relating-to-internal-claims-and-appeals-and-external  
15 Coburn, Tom and Barrasso, John.  Bad Medicine:  A Check-Up on the New Federal Health Law, July 2010, http://tinyurl.com/29st6b7 
16 Coburn, Tom and Barrasso, John.  Bad Medicine:  A Check-Up on the New Federal Health Law, July 2010, http://tinyurl.com/29st6b7  

http://tinyurl.com/34cnt8m
http://www.politico.com/News/Stories/0211/49273.Html#Ixzz1pcyvahma
http://tinyurl.com/34cnt8m
http://tinyurl.com/34cnt8m
http://www.hhs.gov/secretary/letter10142011.html
http://tinyurl.com/34cnt8m
http://thehill.com/blogs/healthwatch/medicare/167973-lawmakers-arm-themselves-with-dueling-medicare-estimates
http://thehill.com/blogs/healthwatch/medicare/167973-lawmakers-arm-themselves-with-dueling-medicare-estimates
http://www.docstoc.com/docs/document-preview.aspx?doc_id=82292827
https://www.federalregister.gov/regulations/0991-AB70/group-health-plans-and-health-insurance-issuers-relating-to-internal-claims-and-appeals-and-external
http://tinyurl.com/29st6b7
http://tinyurl.com/29st6b7
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These were not unfounded predictions.  Indeed, many nonpartisan, independent experts also expressed many of 
the same concerns.  We want the facts about the health care law to speak for themselves.  
 
As physicians, we were both early advocates for real health reforms that lowered costs, empowered patients, and 
preserved individual choice.  We proposed step-by-step health reform ideas that made sure all Americans could 
access insurance coverage.  We have repeatedly said we support real, sustainable health reform, and stand willing 
to work with our colleagues to craft common-sense solutions that lower costs, increase coverage, improve choices, 
and reduce government interference.  
 
The PresÉÄÅÎÔȭÓ ÈÅÁÌÔÈ ÃÁÒÅ ÌÁ× should be repealed, but also replaced with solutions that promote competition in 
the private market ɀ not stifle it.  As medical professionals, we know firsthand that we cannot just go back to the 
system we knew before the health care law was enacted.  We believe that we can, and we must, fix what is broken 
in our health care system.   
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Millions of Americans Could Lose Their Health Plan 
 
President Obama promised Americans who like their current coverage can keep it.  However, according to the 
$ÅÐÁÒÔÍÅÎÔ ÏÆ (ÅÁÌÔÈ ÁÎÄ (ÕÍÁÎ 3ÅÒÖÉÃÅÓȭ ɉ((3Ɋ ςπρπ ÒÕÌÅ ÏÎ ÇÒÁÎÄÆÁÔÈÅÒÅÄ ÈÅÁÌÔÈ ÐÌÁÎÓ ɀhealth insurance plans 
that existed when the law was passed and are largely free from changes due to the law ɀ between 39 and 69 
percent of businesses will ÌÏÓÅ ÔÈÅÉÒ ÓÔÁÔÕÓ ÁÓ ȰÇÒÁÎÄÆÁÔÈÅÒÅÄ ÈÅÁÌÔÈ ÐÌÁÎÓȢȱ17  The picture is even worse for small 
businesses ɀ HHS estimates by 2013, up to 80 percent of small businesses will lose their grandfather status. 18  
 
In 2011, a McKinsey and Company study concluded that, because of increased costs and the employer penalties, 
nearly half of all surveyed employers say they will likely drop or change their employee coverage plans after 
2014.19   In fact, nearly half said ÔÈÅÙ Ȱ×ÉÌÌ ÄÅÆÉÎÉÔÅÌÙ ÏÒ ÐÒÏÂÁÂÌÙ ÐÕÒÓÕÅ ÁÌÔÅÒÎÁÔÉÖÅÓȱ Ôo their existing plans after 
2014, while nearly a third said they Ȱ×ÉÌÌ ÄÅÆÉÎÉÔÅÌÙ ÏÒ ÐÒÏÂÁÂÌÙ ÓÔÏÐ ÏÆÆÅÒÉÎÇȱ ÃÏÖÅÒÁÇÅȢ 20    

 
The McKinsey analysis ɀ which was based on surveying actual employers ɀ generated significant controversy 
because of the PresidentȭÓ ÐÌÅÄÇÅȢ   4ÈÅ 7ÈÉÔÅ (ÏÕÓÅ ÃÁÌÌÅÄ ÔÈÅ ÓÔÕÄÙ ÁÎ ȰÏÕÔÌÉÅÒȱ ÁÎÄ ÓÁÉÄ ȰÅÍÐÌÏÙÅÒÓ ÈÁÖÅ ÎÏ 
ÉÎÃÅÎÔÉÖÅ ÔÏ ÄÒÏÐ ÃÏÖÅÒÁÇÅȢȱ21  While the Administration is certainly entitled to their own perspective, at least two 
former Democrat Governors and an accumulating amount of data contradicts their position.  
 
Former Governors Warn Incentives Encourage Employers to Drop Coverage 
 
Two former Democrat Governors have predicted employers will drop health coverage.  Former Tennessee 
Governor Phil Bredesen wrote in the Wall Street Journal that the State of Tennessee could pay the $2,000 dollar 
fine on each employee not covered, give cash raises, and still come out $146 million ahead. 22  In his book, Fresh 
Medicine, Governor Bredesen explains more about why he thinks employers will drop health coverage.  He said 
ÔÈÁÔ ȰÆÏr a great many employers, when they compare the total costs of dropping coverage with those of keeping it, 
ÄÒÏÐÐÉÎÇ ÉÔ ×ÉÌÌ ÍÁËÅ ÇÏÏÄ ÆÉÎÁÎÃÉÁÌ ÓÅÎÓÅȣȢÄÒÏÐÐÉÎÇ ÃÏÖÅÒÁÇÅ ×ÉÌÌ ÂÅ Á ÖÅÒÙ ÁÔÔÒÁÃÔÉÖÅ ÏÐÔÉÏÎȢȱ 23    
 
The decision to drop an employeÅȭs health coverage, he explained, would be a practical one.  Ȱ)Æ ÓÏÍÅÏÎÅ ×ÅÒÅ 
starting a company in 2014, it would be a perfectly sensible business decision for them to decide right at the start 
to permanently stay out of the busiÎÅÓÓ ÏÆ ÏÆÆÅÒÉÎÇ ÈÅÁÌÔÈ ÉÎÓÕÒÁÎÃÅȣȢȢÁ ÆÉÎÅ ÏÆ Ô×Ï ÏÒ ÔÈÒÅÅ ÔÈÏÕÓÁÎÄ ÄÏÌÌÁÒÓ ×ÉÌÌ 
look very attractive as an alternative to a contribution of $15,000 or more for an employer-sponsored family 
ÐÏÌÉÃÙȢȱ 24 
 
Governor Bredesen echoes the concern of many who argue that the incentives under the law are misaligned, and 
actually encourage employers to drop health coverage.  Ȱ)Ô ÒÅÐÒÅÓÅÎÔÓ Á ÇÅÎÕÉÎÅ ÄÅÓÉÇÎ ÆÌÁ× ÉÎ ÔÈÅ %ØÃÈÁÎÇÅ 

                                                           
17 A grandfathered health plan is an existing group health plan or health insurance coverage (including coverage from the individual health insurance market) in which 
a person was enrolled on the date of enactment of the health care law. Therefore, as long as a person was enrolled in a health insurance plan on March 23, 2010, that 
plan has been grandfathered. Grandfathered health plans are exempt from the vast majority of new insurance reforms under PPACA. However, grandfathered plans 
are subject to a handful of requirements with different effective dates. 
18wŜƎǳƭŀǘƛƻƴǎ ŦǊƻƳ ǘƘŜ ¦Φ{Φ 5ŜǇŀǊǘƳŜƴǘ ƻŦ IŜŀƭǘƘ ŀƴŘ IǳƳŀƴ {ŜǊǾƛŎŜǎ ƛƴ ǘƘŜ CŜŘŜǊŀƭ wŜƎƛǎǘŜǊΣ άDǊƻǳǇ IŜŀƭǘƘ tƭŀƴǎ ŀƴŘ IŜŀƭǘƘ Lƴǎurance Issuers Relating to Internal 
/ƭŀƛƳǎ ŀƴŘ !ǇǇŜŀƭǎ ŀƴŘ 9ȄǘŜǊƴŀƭ wŜǾƛŜǿ tǊƻŎŜǎǎŜǎ ¦ƴŘŜǊ ǘƘŜ tŀǘƛŜƴǘ tǊƻǘŜŎǘƛƻƴ ŀƴŘ !ŦŦƻǊŘŀōƭŜ /ŀǊŜ !ŎǘΣέ ¦ƴƛŦƛŜŘ !ƎŜƴŘŀ лффм-AB70,  
https://www.federalregister.gov/regulations/0991-AB70/group-health-plans-and-health-insurance-issuers-relating-to-internal-claims-and-appeals-and-external   
19 άIƻǿ ¦{ ƘŜŀƭǘƘ ŎŀǊŜ ǊŜŦƻǊƳ ǿƛƭƭ ŀŦŦŜŎǘ ŜƳǇƭƻȅŜŜ ōŜƴŜŦƛǘǎέΣ WǳƴŜ нлммΣ 
http://www.mckinseyquarterly.com/How_US_health_care_reform_will_affect_employee_benefits_2813 
20 άIƻǿ ¦{ ƘŜŀƭǘƘ ŎŀǊŜ ǊŜŦƻǊƳ ǿƛƭƭ ŀŦŦŜŎǘ ŜƳǇƭƻȅŜŜ ōŜƴŜŦƛǘǎέΣ WǳƴŜ нлммΣ 
http://www.mckinseyquarterly.com/How_US_health_care_reform_will_affect_employee_benefits_2813 
21 Nancy-!ƴƴ 5ŜtŀǊƭŜΣ άDŜǘǘƛƴƎ LƴǎǳǊŀƴŎŜ ŀǘ ²ƻǊƪΣέ ²ƘƛǘŜIƻǳǎŜΦƎƻǾΣ WǳƴŜ уΣ нлммΣ http://www.whitehouse.gov/blog/2011/06/08/getting-insurance-work  
22 άhōŀƳŀŎŀǊŜΩǎ LƴŎŜƴǘƛǾŜ ǘƻ 5ǊƻǇ LƴǎǳǊŀƴŎŜέΣ hŎǘƻōŜǊ нмΣ нлмлΣ 
http://online.wsj.com/article/SB10001424052702304510704575562643804015252.html?KEYWORDS=health+care 
23 tƘƛƭƛǇ .ǊŜŘŜǎŜƴΣ άCǊŜǎƘ aŜŘƛŎƛƴŜΥ Iƻǿ ǘƻ CƛȄ wŜŦƻǊƳ ŀƴŘ .ǳƛƭŘ ŀ {ǳǎǘŀƛƴŀōƭŜ IŜŀƭǘƘ /ŀǊŜ {ȅǎǘŜƳΣέ page 31, excerpted on the website of Sen. Tom Coburn, MD. 
http://goo.gl/4Fxaa  
24 tƘƛƭƛǇ .ǊŜŘŜǎŜƴΣ άCǊŜǎƘ aŜŘƛŎƛƴŜΥ Iƻǿ ǘƻ CƛȄ wŜŦƻǊƳ ŀƴŘ .ǳƛƭŘ ŀ {ǳǎǘŀƛƴŀōƭŜ IŜŀƭǘƘ /ŀǊŜ {ȅǎǘŜƳΣέ page 31, excerpted on the website of Sen. Tom Coburn, MD. 
http://goo.gl/4Fxaa  

https://www.federalregister.gov/regulations/0991-AB70/group-health-plans-and-health-insurance-issuers-relating-to-internal-claims-and-appeals-and-external
http://www.mckinseyquarterly.com/How_US_health_care_reform_will_affect_employee_benefits_2813
http://www.mckinseyquarterly.com/How_US_health_care_reform_will_affect_employee_benefits_2813
http://www.mckinseyquarterly.com/How_US_health_care_reform_will_affect_employee_benefits_2813
http://www.whitehouse.gov/blog/2011/06/08/getting-insurance-work
http://online.wsj.com/article/SB10001424052702304510704575562643804015252.html?KEYWORDS=health+care
http://goo.gl/4Fxaa
http://goo.gl/4Fxaa
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systemɂÓÅÔÔÉÎÇ ÕÐ ÔÈÅ ÅÃÏÎÏÍÉÃ ÉÎÃÅÎÔÉÖÅÓ ÔÏ ÆÁÖÏÒ ÅØÁÃÔÌÙ ×ÈÁÔ ÙÏÕ ÄÏÎȭÔ ×ÁÎÔȡ ÅÍÐÌÏÙÅÒÓ ÄÕÍping into the 
federal systemȢȱ 25    
 
In addition to Governor Bredesen, former Democrat Vermont Governor, physician, and one-time presidential 
candidate Howard Dean largely agrees employers will drop coverage.  Governor Dean stated that "most small 
businesses are not going to be in the health insurance business anymore after this thing goes into effect." 26   
 

Experts Agree: Many Americans Will Lose Their Current Health Plan 
 
Many experts have concluded that the law encourages employers to drop health 
care coverage.  The .Å× 9ÏÒË 4ÉÍÅÓȭ David Brooks called the erosion of private 
ÃÏÖÅÒÁÇÅ ÕÎÄÅÒ ÔÈÅ ÌÁ× ȰÅmployee dumpingȱ ×ÈÉÌÅ ÃÈÁÒÁÃÔÅÒÉÚÉÎÇ ÔÈÉÓ ÁÓ Ȱthe 
most serious threatȢȱ27  !Ó "ÒÏÏËÓ ÅØÐÌÁÉÎÅÄ ÉÔȟ ȰÃompanies and unions across 
America are running the numbers and discovering they would be better off if, 
after 2014, they induced poorer and sicker employees to move to public 
insurance exchanges, where subsidies are much hÉÇÈÅÒȢȱ  Eugene Steuerle of the 
Urban Institute, ×ÈÏ ÓÁÉÄ ÈÅ ÓÕÐÐÏÒÔÓ Ȱa more universal heaÌÔÈ ÃÁÒÅ ÓÙÓÔÅÍȟȱ has 
called the Exchange subsidies in the law ȰÕÎ×ÏÒËÁÂÌÅ ÁÎÄ ÕÎÆÁÉÒȢȱ28  
 
Analyses released by the Wisconsin Department of Health Services and Ohio 
Department of Insurance found that premiums are expected to rise 55% to 85% 

before subsidies begin, providing incentives for employers to drop coverage of employees.29  The Ohio report 
concludes 688,000 will be without employer- sponsored coverage in Ohio, and both reports found that PPACA 
provides incentives for employers to abandon sponsoring eÍÐÌÏÙÅÅÓȭ ÃÏÖÅÒÁÇÅȟ ÌÅÁÄÉÎÇ ÅÍÐÌÏÙÅÅÓ ÔÏ ÊÏÉÎ 
taxpayer-funded programs. 
 
These findings mirror the answers employers give when asked about their plans under the new law.  For example, 
several large companies have already examined the law and found out they would be better off if they dropped 
coverage.  AT&T estimated it could save $1.8 billion if the company dropped coverage.30 
 
The National Federation of Independent Business surveyed 750 small businesses with under 50 employees found 
that more than one in ten (11.7%) small businesses have already lost their current coverage. 31  The survey also 
ÆÏÕÎÄ ÔÈÁÔ ȰÍÏÒÅ ÔÈÁÎ ÏÎÅ-quarter of firms now offering coverage (25.9%) said they were very likely to drop 
coverage, and another 31.5% said they were somewhat likely ɀ for a total of more than 57% of firms who would 
consider dropping ÃÏÖÅÒÁÇÅȢȱ 32 In addition to these cuts, the survey found that small businesses believe the health 

                                                           
25 tƘƛƭƛǇ .ǊŜŘŜǎŜƴΣ άCǊŜǎƘ aŜŘƛŎƛƴŜΥ Iƻǿ ǘƻ CƛȄ wŜŦƻǊƳ ŀƴŘ .ǳƛƭŘ ŀ {ǳǎǘŀƛƴŀōƭŜ IŜŀƭǘƘ /ŀǊŜ {ȅǎǘŜƳΣέ page 31, excerpted on the website of Sen. Tom Coburn, MD. 
http://goo.gl/4Fxaa  
26 ¢ƘŜ ²ŀǎƘƛƴƎǘƻƴ 9ȄŀƳƛƴŜǊΣ ά5ŜŀƴΥ 9ƳǇƭƻȅŜǊǎ ǿƛǘƘ ŘǊƻǇ ŎƻǾŜǊŀƎŜ ǳƴŘŜǊ hōŀƳŀŎŀǊŜΣέ {ŜǇǘŜƳōŜǊ нлΣ нлммΣ 
http://campaign2012.washingtonexaminer.com/blogs/beltway-confidential/dean-employers-will-drop-coverage-under-obamacare 
27 5ŀǾƛŘ .ǊƻƻƪǎΣ ά.ǳŎƪƭŜ ¦Ǉ ŦƻǊ wƻǳƴŘ нΣέ ¢ƘŜ bŜǿ ¸ƻǊƪ ¢ƛƳŜǎΣ WŀƴǳŀǊȅ сΣ нлммΣ 
http://www.nytimes.com/2011/01/07/opinion/07brooks.html?_r=2&pagewanted=print  
28 /Φ 9ǳƎŜƴŜ {ǘŜǳǊƭŜΣ άCƛȄƛƴƎ ǘƘŜ bŀǘƛƻn's Four-Tranche Universal Health System: bŜȄǘ {ǘŜǇǎ ŦƻǊ .ƻǘƘ wŜǇǳōƭƛŎŀƴǎ ŀƴŘ 5ŜƳƻŎǊŀǘǎΣέ hŎǘƻōŜǊ нуΣ нлмлΣ 
http://www.urban.org/url.cfm?ID=901386  
29 ²ƛǎŎƻƴǎƛƴ 5ŜǇŀǊǘƳŜƴǘ ƻŦ IŜŀƭǘƘ {ŜǊǾƛŎŜǎΣ ά¢ƘŜ LƳǇŀŎǘ ƻŦ ǘƘŜ !/! ƻƴ ²ƛǎŎƻƴǎƛƴϥǎ IŜŀƭǘƘ LƴǎǳǊŀƴŎŜ aŀǊƪŜǘΣέ Wǳƭȅ муΣ нллмм 
http://www.freemarkethealthcare.wi.gov/docview.asp?docid=22035&locid=173 and Ohio Department of InsuǊŀƴŎŜΣ ά!ǎǎƛǎǘ ǿƛǘƘ ǘƘŜ ŦƛǊǎǘ ȅŜŀǊ ƻŦ ǇƭŀƴƴƛƴƎ ŦƻǊ ŘŜǎƛƎƴ 
ŀƴŘ ƛƳǇƭŜƳŜƴǘŀǘƛƻƴ ƻŦ ŀ ŦŜŘŜǊŀƭƭȅ ƳŀƴŘŀǘŜŘ !ƳŜǊƛŎŀƴ IŜŀƭǘƘ .ŜƴŜŦƛǘ 9ȄŎƘŀƴƎŜΣέ !ǳƎǳǎǘ омΣ нлммΣ 
http://www.ohioexchange.ohio.gov/Documents/MillimanReport.pdf 
30 WŜƴƴƛŦŜǊ IŀōŜǊƪƻǊƴΣ άCƻǳǊ ŎƻƳǇŀƴƛŜǎ ƳǳƭƭŜŘ ŘǊƻǇǇƛƴƎ ƘŜŀƭǘƘ ƛƴǎǳǊŀƴŎŜ ǇƭŀƴǎΣέ tƻƭƛǘƛŎƻΣ aŀȅ тΣ нлмлΣ  
http://www.politico.com/news/stories/0510/36926.html  
31 άtt!/! hƴŜ ¸ŜŀǊ [ŀǘŜǊΥ {Ƴŀƭƭ .ǳǎƛƴŜǎǎ hǿƴŜǊǎ 9ȄǇŜŎǘ /ƻǎǘǎ ǘƻ wƛǎŜΣέ bŜǿǎ wŜƭŜŀǎŜ ŦǊƻƳ ǘƘŜ bŀǘƛƻƴŀƭ CŜŘŜǊŀǘƛƻƴ ƻŦ LƴŘŜǇŜƴŘŜƴǘ Business, July 25th, 2011, 
http://www.nfib.com/press-media/press-media-item?cmsid=57614 
32 άtt!/! hƴŜ ¸ŜŀǊ [ŀǘŜǊΥ {Ƴŀƭƭ .ǳǎƛƴŜǎǎ hǿƴŜǊǎ 9ȄǇŜŎǘ /ƻǎǘǎ ǘƻ wƛǎŜΣΩ bŜǿǎ wŜƭŜŀǎŜ ŦǊƻƳ ǘƘŜ bŀǘƛƻƴŀƭ CŜŘŜǊŀǘƛƻƴ ƻŦ LƴŘŜǇŜƴŘŜƴǘ Business, July 25th, 2011, 
http://www.nfib.com/press-media/press-media-item?cmsid=57614 

http://goo.gl/4Fxaa
http://campaign2012.washingtonexaminer.com/blogs/beltway-confidential/dean-employers-will-drop-coverage-under-obamacare
http://www.nytimes.com/2011/01/07/opinion/07brooks.html?_r=2&pagewanted=print
http://www.urban.org/url.cfm?ID=901386
http://www.freemarkethealthcare.wi.gov/docview.asp?docid=22035&locid=173
http://www.ohioexchange.ohio.gov/Documents/MillimanReport.pdf
http://www.politico.com/news/stories/0510/36926.html
http://www.nfib.com/press-media/press-media-item?cmsid=57614
http://www.nfib.com/press-media/press-media-item?cmsid=57614
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care law will not slow the rate of premium increases, but will actually bend the cost curve up; a majority strongly 
or somewhat believes ÔÈÅ ÌÁ× Ȱ×ÉÌÌ ÌÅÁÄ ÔÏ Á ÇÏÖÅÒÎÍÅÎÔ ÔÁËÅÏÖÅÒ ÏÆ ÈÅÁÌÔÈÃÁÒÅȢȱ 33  
 
An Employee Benefits Research Institute analysis examined employer-sponsored health care coverage under the 
law and confirmed many workers could come out ahead if their employers drop coverage and stick taxpayers with 
the bill for insurance subsidies. Employers would still have about $2,000 left over per worker with employee-only 
coverage and about $8,500 per worker with family coverage after paying the $2,000 penalty for not offering 
coverage. 34 

 

Consultants at the insurance and employee benefits firm Loctkton reported 
that roughly one in five firms they surveyed are considering terminating 
coverage due to the law.35  More than half of employers believe the law will 
significantly increase their paperwork burdens. 
 
Towers Watson surveyed large employers on their expectations for health 
coverage, and the findings were rather bleak: higher premiums, higher 
overall costs, and incentives to drop coverage plague employers.36 Seven out 
of ten employers expected to lose grandfathered health status this year ɀ 
meaning employees will lose their current health plan, and employers will be 
subject to new regulations and mandates under PPACA.37     More than half of 
employers currently offering coverage to retirees plan to drop that coverage, 
according to their survey. 38  Troublingly, nearly half of employers 
responding said they ÐÌÁÎ ÔÏ ȰÓÕÂÓÔÁÎÔÉÁÌÌÙ ÒÅÄÕÃÅ ÔÈÅ ÈÅÁÌÔÈ ÃÁÒÅ ÂÅÎÅÆÉÔ 
ÖÁÌÕÅ ÏÆ ÁÃÔÉÖÅ ÅÍÐÌÏÙÅÅÓȟȱ ÉÎ ςπρτ ÁÎÄ ςπρυȟ ÁÎÄ ÐÌÁÎ ÔÏ ȰÒÅÄÕÃÅ ÅÍÐÌÏÙÅÅ 
contributions for lower -ÐÁÉÄ ×ÏÒËÅÒÓȢȱ 39 

Employers Dropping Coverage Will Lead to Soaring Costs for Taxpayers 
 
In light of the accumulated data showing ÔÈÁÔ ÅÍÐÌÏÙÅÒÓ ×ÉÌÌ ÄÒÏÐ ÃÏÖÅÒÁÇÅȟ ÉÔȭÓ ÎÏ ÓÕÒÐÒÉÓÅ 'ÏÖÅÒÎÏÒ "Òedesen 
concluded that that many employees would lose coverage. However, the Governor raises a larger issue: when 
employers drop coverage, employees will be eligible for federally-funded subsidies through the new Exchanges 
mandated under the law.  As Bredesen explained, Ȱɍs]ubsidized Exchange health insurance is structured to be so 
much more attractive than other alternativesȱ ÔÈÁÔ ÈÅ ÂÅÌÉÅÖÅÓ ×ÁÓ ȰÆar beyond the scope that was originally 
ÁÎÔÉÃÉÐÁÔÅÄȢȱ  
 
The concern about costs increasing beyond what was originally expected is well-placed. Former director of the 
Congressional Budget Office Doug Holtz-Eakin has studied the law and conclude the health care law provides 
ȰÓÔÒÏÎÇ ÉÎÃÅÎÔÉÖÅÓ ÆÏÒ ÅÍÐÌÏÙÅÒÓ ȣ ÔÏ ÄÒÏÐ ÅÍÐÌÏÙÅÒ-sponsored health insurance for as many as 35 million 
!ÍÅÒÉÃÁÎÓȟ ÐÅÒÈÁÐÓ ÌÅÁÄÉÎÇ ÔÏ ×ÉÄÅÓÐÒÅÁÄ ÔÕÒÍÏÉÌ ÉÎ ÌÁÂÏÒ ÃÏÍÐÅÎÓÁÔÉÏÎ ÁÎÄ ÅÍÐÌÏÙÅÅ ÉÎÓÕÒÁÎÃÅ ÃÏÖÅÒÁÇÅȣ.ȱ40  
Unfortunately, the drag on the federal budget could be heavy.  Holtz-Eakin and former White House budget official 
Jim Capretta explained that the Congressional Budget Office estimated the subsidies offered in the Exchange to cost 

                                                           
33 άtt!/! hƴŜ ¸ŜŀǊ [ŀǘŜǊΥ {Ƴŀƭƭ .ǳǎƛƴŜǎǎ hǿƴŜǊǎ 9ȄǇŜŎǘ /ƻǎǘǎ ǘƻ wƛǎŜΣέ bŜǿǎ wŜƭŜŀǎŜ ŦǊƻƳ ǘƘŜ bŀǘƛƻƴŀƭ CŜŘŜǊŀǘƛƻƴ ƻŦ LƴŘŜǇŜƴŘŜƴǘ Business, July 25th, 2011, 
http://www.nfib.com/press-media/press-media-item?cmsid=57614 
34 ά9ƳǇƭƻȅƳŜƴǘ-.ŀǎŘ IŜŀƭǘƘ .ŜƴŜŦƛǘǎ ŀƴŘ ¢ŀȄŀǘƛƻƴΥ LƳǇƭƛŎŀǘƛƻƴǎ ƻŦ 9ŦŦƻǊǘǎ ǘƻ wŜŘǳŎŜ ǘƘŜ 5ŜŦƛŎƛǘ ŀƴŘ bŀǘƛƻƴŀƭ 5ŜōǘέΣ Wǳƭȅ нлммΣ 
http://www.ebri.org/pdf/briefspdf/EBRI_IB_07-2011_No360_Taxes-HI.pdf 
35 ά9ƳǇƭƻȅŜǊ IŜŀƭǘƘ wŜŦƻǊƳ {ǳǊǾŜȅ wŜǎǳƭǘǎέΣ WǳƴŜΣ нлммΣ 
http://www.lockton.com/Resource_/PageResource/MKT/Employer%20Health%20Reform%20Survey%20Results%202011--FINAL.pdf 
36 άнлмм ¢ƻǿŜǊǎ ²ŀǘǎƻƴ IŜŀƭǘƘ /ŀǊŜ ¢ǊŜƴŘ {ǳǊǾŜȅΣέ !ǳƎǳǎǘ нпΣ нлммΣ http://www.towerswatson.com/united-states/press/5328 
37 άнлмм ¢ƻǿŜǊǎ ²ŀǘǎƻƴ IŜŀƭǘƘ /ŀǊŜ ¢ǊŜƴŘ {ǳǊǾŜȅΣέ !ǳƎǳǎǘ нпΣ нлммΣ http://www.towerswatson.com/united-states/press/5328 
38 άнлмм ¢ƻǿŜǊǎ ²ŀǘǎƻƴ IŜŀƭǘƘ /ŀǊŜ ¢ǊŜƴŘ {ǳǊǾŜȅΣέ !ǳƎǳǎǘ нпΣ нлммΣ http://www.towerswatson.com/united-states/press/5328 
39 ά2011 Towers Watson Health Care Trend SuǊǾŜȅΣέ !ǳƎǳǎǘ нпΣ нлммΣ http://www.towerswatson.com/united-states/press/5328 
40 ά[ŀōƻǊ aŀǊƪŜǘǎ ŀƴŘ IŜŀƭǘƘ /ŀǊŜ wŜŦƻǊƳΥ bŜǿ wŜǎǳƭǘǎέΣ aŀȅ нлмлΣ By Douglas Holtz-Eakin, President & Cameron Smith, 
http://americanactionforum.org/files/AAF_Labor%20Markets%20and%20Health%20Care%20Reform_5-27-2010.pdf?phpMyAdmin=yVaoFIsOJaixGsCDQKevn,gw,Q9 

http://www.nfib.com/press-media/press-media-item?cmsid=57614
http://www.ebri.org/pdf/briefspdf/EBRI_IB_07-2011_No360_Taxes-HI.pdf
http://www.lockton.com/Resource_/PageResource/MKT/Employer%20Health%20Reform%20Survey%20Results%202011--FINAL.pdf
http://www.towerswatson.com/united-states/press/5328
http://www.towerswatson.com/united-states/press/5328
http://www.towerswatson.com/united-states/press/5328
http://www.towerswatson.com/united-states/press/5328
http://americanactionforum.org/files/AAF_Labor%20Markets%20and%20Health%20Care%20Reform_5-27-2010.pdf?phpMyAdmin=yVaoFIsOJaixGsCDQKevn,gw,Q9
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taxpayers about $450 billion for the first five years of operation.  However, Holtz-Eakin and Capretta warn that this 
Ȱcost would rise to $1.4 trillion if workers and their family members with incomes between 133 percent and 250 
percent of the poverty line were to migrate out of their current job-based plans and into the exchanges on Day One. 
4ÈÁÔȭÓ ÎÅÁÒÌÙ Αρ ÔÒÉÌÌÉÏÎ ÍÏÒÅ ÔÈÁÎ ÔÈÅ ÁÍÏÕÎÔ ÁÄÖÅÒÔÉÓÅÄ ÂÙ ÔÈÅ ÌÁ×ȭÓ ÓÕÐÐÏÒÔÅÒÓȢȱ41   
 
There still is time to avoid the loss of high quality private coverage and subsequent cost to taxpayers.  Businesses 
are most likely to start dropping coverage in 2014 ɀ the year the biggest insurance changes and employer penalties 
begin.  We support repealing the law before 2014, and replacing it with reforms that do not discourage employers 
from offering coverage and lower costs. 
 
 

                                                           
41 Doug Holtz-9ŀƪƛƴ ŀƴŘ WŀƳŜǎ /Φ /ŀǇǊŜǘǘŀΣ άwŜǎŜǘǘƛƴƎ ǘƘŜ ϥhōŀƳŀŎŀǊŜϥ ōŀǎŜƭƛƴŜΣέ 5Ŝcember 16, 2010 
http://dyn.politico.com/printstory.cfm?uuid=EB59A060-A6D6-55B6-0889D8CFD08FE0BF  

http://dyn.politico.com/printstory.cfm?uuid=EB59A060-A6D6-55B6-0889D8CFD08FE0BF


9 

 

Hundreds of Billions of Dollars of Tax Hikes 
 

During his first presidential campaign, candidate Barack Obama repeatedly pledged not to increase taxes on 
Americans making under $200,000 annually, or families making $250,000 annually.  During a stop in Dover, New 
Hampshire, President /ÂÁÍÁ ÓÁÉÄȡ Ȱ) ÃÁÎ ÍÁËÅ Á ÆÉÒÍ ÐÌÅÄÇÅȣÎÏ ÆÁÍÉÌÙ ÍÁËÉÎÇ ÌÅÓÓ ÔÈÁÎ Αςυπȟπππ Á ÙÅÁÒ ×ill see 
ÁÎÙ ÆÏÒÍ ÏÆ ÔÁØ ÉÎÃÒÅÁÓÅȢȱ42  The health care law contains 18 separate tax increases totaling approximately $560 
billion over 10 years, according to the initial estimate of the law by the Congressional Budget Office. 43 Several of 
these taxes are passed directly to consumers and effectively brÅÁË ÔÈÅ 0ÒÅÓÉÄÅÎÔȭÓ ÐÌÅÄÇÅ. 
 
/ÎÅ ÏÆ ÌÁ×ȭÓ tax increases is the tax on so-ÃÁÌÌÅÄ Ȱ#ÁÄÉÌÌÁÃȱ ÈÅÁÌÔÈ ÐÌÁÎÓȢ  4ÈÅ ÌÁ× ÌÅÖÉÅÓ Á ÔÁØ ÏÎ ÈÅÁÌÔÈ ÉÎÓÕÒÁÎÃÅ 
plans that cost more than $10,200 for individuals and $27,500 for families. While the open-ended tax treatment of 
employer-sponsored health insurance can encourage some Americans to be over insured or over utilize health 
care, rather than reform the tax code, the law simply taxes Americans with these plans.  Many employees who 
work in high-risk occupations, such as law enforcement, utilize these types of plans so they are covered in case of a 
significant injury.  This tax does not go into effect until 2018, but since the tax threshold is indexed to grow slowly, 
because insurance costs rise much faster than ordinary inflation, over time more and more Americans will become 
ensnared in this tax. 
 
The law also impacts Americans who have large 
medical expenses.  Today, taxpayers may deduct 
medical expenses that are in excess of 7.5% of their 
adjusted gross income.  However, because of the law, 
starting next year this threshold will increase to 10% 
for most Americans, increasing the amount of taxes 
they pay.  Whether through ongoing illness or a 
single costly episode in the hospital, this provision 
increases taxes on Americans who utilize a lot of 
health care. This approach is especially unfortunate 
given the current state of our economy.  Since more 
Americans have seen their incomes either stay flat or 
decline, more people are taking advantage of the tax 
deductibility of health care expenses.44 
 
One of the biggest tax hikes in the law impacts the portion of payroll taxes used to fund the Medicare Hospital 
Insurance Trust Fund, but the Trust Fund is still expected to be insolvent by 2024, though it could hit insolvency as 
soon as 2016.45  While economic analysis has shown increasing taxes to close the Medicare funding shortfall is not 
economically viable, even this tax hike does not make a dent the approaching insolvency of the Trust Fund, because 
the dollars raised will be spent on new government programs not for seniors.   
 
Millions of Americans with health insurance are also facing higher costs because of a new annual fee on insurance 
companies. While supporters of the law argue the insurance companies will pay the tax, research shows that taxes 

                                                           
42 Video footage recorded during presidential candidate Obama's speech in Dover, NH where then-candidate Obama pledges not to raise taxes on anyone making less 
than $250,000 a year, http://www.youtube.com/watch?v=Q8erePM8V5U  
43 When the Congressional Budget Office (CBO) scored legislation that would repeal the health care law, they found that the law contains $800 billion of revenue 
increases. Congressional Budget Office, February 18, 2011 letter to the Honorable John Boehner, regarding H.R.2, 
http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/120xx/doc12069/hr2.pdf 
44 Amy FeldmanΣ ά¢ŀƪƛƴƎ ǘƘŀǘ ƘŜŀƭǘƘŎŀǊŜ ǘŀȄ ŘŜŘǳŎǘƛƻƴΣέ February 24, 2012, Reuters 
http://www.reuters.com/article/2012/02/24/us-tax-healthcare-idUSTRE81N12L20120224 
45 tŀǘǊƛŎƛŀ !Φ 5ŀǾƛǎΣ άaŜŘƛŎŀǊŜΥ IƛǎǘƻǊȅ ƻŦ LƴǎƻƭǾŜƴŎȅ tǊƻƧŜŎǘƛƻƴǎΣέ {ǇŜŎƛŀƭƛǎǘ ƛƴ IŜŀƭǘƘ /ŀǊŜ CƛƴŀƴŎƛƴƎΣ /ƻƴƎǊŜǎǎƛƻƴŀƭ wŜǎŜŀǊŎƘ Service, June 1, 2011 (RS20946) ;  
 2011 Annual Report Of The Boards Of Trustees Of The Federal Hospital Insurance And Federal Supplementary Medical Insurance Trust Funds, 
https://www.cms.gov/ReportsTrustFunds/downloads/tr2011.pdf 

http://www.youtube.com/watch?v=Q8erePM8V5U
http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/120xx/doc12069/hr2.pdf
http://blogs.reuters.com/search/journalist.php?edition=us&n=amy.feldman&
http://www.reuters.com/article/2012/02/24/us-tax-healthcare-idUSTRE81N12L20120224
https://www.cms.gov/ReportsTrustFunds/downloads/tr2011.pdf
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levied on businesses are at least in part passed on to consumers.46  According to the Actuary of the Centers for 
-ÅÄÉÃÁÒÅ ÁÎÄ -ÅÄÉÃÁÉÄ 3ÅÒÖÉÃÅÓ ɉ#-3Ɋȟ ÔÈÅ ÈÅÁÌÔÈ ÉÎÓÕÒÁÎÃÅ ÅØÃÉÓÅ ÔÁØ ×ÉÌÌ ȰÇenerally be passed through to health 
ÃÏÎÓÕÍÅÒÓ ÉÎ ÔÈÅ ÆÏÒÍ ȣÈÉÇÈÅÒ ÉÎÓÕÒÁÎÃÅ ÐÒÅÍÉÕÍÓȟ ×ÉÔÈ ÁÎ ÁÓÓÏÃÉÁÔÅÄ ÉÎÃÒÅÁÓÅ ÉÎ ÏÖÅÒÁÌÌ ÎÁÔÉÏÎÁÌ ÈÅÁÌÔÈ 
ÅØÐÅÎÄÉÔÕÒÅÓȢȱ47  Additionally, another analysis conducted by the National Federation of Independent Business 
(NFIB) found that this tax will simply be passed on to consumers in the form of higher premiums.  Specifically the 
NFIB analysis found that the tax will increase the cost of employer-sponsored insurance by 2%-3%.  This translates 
to nearly a $5,000 increase per impacted family by 2020.48   
 
Americans will also face higher costs due to two taxes 
on the engines of medical innovation: medical device 
manufactures, and pharmaceutical drug companies. The 
law levies a 2.3% sales tax on medical devices, but most 
observers believe that this tax will be passed on to 
consumers in the form of higher premiums.49  
Pharmaceutical drug companies are also taxed under 
ÔÈÅ ÌÁ×ȟ ÂÁÓÅÄ ÏÎ ÔÈÅ ÄÒÕÇ ÃÏÍÐÁÎÙȭÓ ÓÈÁÒÅ ÏÆ ÔÈÅ 
prescription drug market.  However, unlike virtually all 
other taxes levied by the government, this tax identities 
a specific amount to be raised and forces companies to 
pay the government, based on this projection.  The 
annual cost of this latter tax amounts to $4.2 billion in 
2018.  And according to the Joint Committee on 
Taxation, these new taxes will be passed on directly to 
consumers, in the form of higher costs.50 
 
Finally, the law contained a new tax on business owners 
that was so unpopular that Congress has already voted 
to repeal the provision.  This infamous provision would 
have required businesses to file 1099 IRS form for every 
company that they did more than $600 worth of 
business in a year.  We warned about the negative 
impact of this law in July 2010, and were glad to see 
Congress vote to repeal this provision in April of 2011.51 
 

 
     
 
 

                                                           
46 YŜǾƛƴ !Φ IŀǎǎŜǘǘ ŀƴŘ !ǇŀǊƴŀ aŀǘƘǳǊΣ ά¢ŀȄŜǎ ŀƴŘ ²ŀƎŜǎΣέ American Enterprise Institute Working Paper #128, June, 2006, 
http://www.aei.org/papers/economics/fiscal-policy/taxes-and-wages-paper/Τ ±ŜǊƻƴƛǉǳŜ ŘŜ wǳƎȅΣ ά¢ƘŜ CŀŎǘǎ !ōƻǳǘ ǘƘŜ /ƻǊǇƻǊŀǘŜ LƴŎƻƳŜ ¢ŀȄΥ {ŜǇŀǊŀǘƛƴƎ ŜŎƻƴƻƳƛŎ 
ƳȅǘƘǎ ŦǊƻƳ ŜŎƻƴƻƳƛŎ ǘǊǳǘƘǎΣέ aŀȅ сΣ нлммΣ http://reason.com/archives/2011/05/06/the-facts-about-the-corporate, see myth #2 
47 CƻǎǘŜǊΣ wƛŎƘŀǊŘΣ /ƘƛŜŦ !ŎǘǳŀǊȅ ŦƻǊ ǘƘŜ /ŜƴǘŜǊǎ ŦƻǊ aŜŘƛŎŀǊŜ ŀƴŘ aŜŘƛŎŀƛŘ {ŜǊǾƛŎŜǎΣ ά9ǎǘƛƳŀǘŜŘ CƛƴŀƴŎƛŀƭ 9ŦŦŜŎǘǎ ƻŦ ǘƘŜ ΨtŀǘƛŜƴǘ tǊƻǘŜŎǘƛƻƴ ŀƴŘ !ŦŦƻǊŘŀōƭŜ /ŀǊŜ !ŎǘΣΩ 
ŀǎ !ƳŜƴŘŜŘΣέ ǇŀƎŜ мтΣ !ǇǊƛƭ ннΣ нлмлΣ ƘǘǘǇΥκκŎƻōǳǊƴΦǎŜƴŀǘŜΦƎƻǾκǇǳōƭƛŎκƛƴŘŜȄΦŎŦƳΚŀҐCƛƭŜǎΦ{ŜǊǾŜϧCƛƭŜψƛŘҐŦлммŦтср-c229-4b33-8b95-6c30c8bfefd0. 
48  aƛŎƘŀŜƭ WΦ /ƘƻǿΣ άEffects of the PPACA Health Insurance Premium Tax on Small Businesses and Their Employees, National Federation of Independent Business, 
November 9, 2011, http://www.nfib.com/Portals/0/PDF/AllUsers/research/studies/ppaca/health-insurance-tax-study-nfib-2011-11.pdf 
49wƛŎƘŀǊŘ {Φ CƻǎǘŜǊΣ ά9ǎǘƛƳŀǘŜŘ CƛƴŀƴŎƛŀƭ 9ŦŦŜŎǘǎ ƻŦ ǘƘŜ ΨtŀǘƛŜƴǘ tǊƻǘŜŎǘƛƻƴ ŀƴŘ !ŦŦƻǊŘŀōƭŜ /ŀǊŜ !ŎǘΩ ŀǎ !ƳŜƴŘŜŘΣέ /ƘƛŜŦ !ŎǘǳŀǊy of the Centers for Medicare and 
Medicaid Services, April 22, 2010,  http://www.politico.com/static/PPM130_oact_memorandum_on_financial_impact_of_ppaca_as_enacted.html, Page 17 
50 Jƻƛƴǘ /ƻƳƳƛǘǘŜŜ ƻƴ ¢ŀȄŀǘƛƻƴΣ ά¢ŜŎƘƴƛŎŀƭ 9ȄǇƭŀƴŀǘƛƻƴ ƻŦ ǘƘŜ wŜǾŜƴǳŜ tǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘŜ ΨwŜŎƻƴŎƛƭƛŀǘƛƻƴ !Ŏǘ ƻŦ нлмлΣΩ ŀǎ !ƳŜƴŘŜŘΣ Lƴ /ƻƳōƛƴŀǘƛƻƴ ǿƛǘƘ ǘƘŜ ΨtŀǘƛŜƴǘ 
tǊƻǘŜŎǘƛƻƴ ŀƴŘ !ŦŦƻǊŘŀōƭŜ /ŀǊŜ !ŎǘΣΩέ aŀǊŎƘ нмΣ нлмлΣ ƘǘǘǇΥκκǿǿǿΦƧŎǘΦƎƻǾκǇǳōƭƛŎŀǘƛƻƴǎΦƘǘƳƭΚŦǳƴŎҐǎǘŀǊǘŘƻǿƴϧƛŘҐостоΦ 
51 Wǳƭƛŀƴ tŜŎǉǳŜǘΣ άObama Lifts 1099 ¢ŀȄ wŜǇƻǊǘƛƴƎ .ǳǊŘŜƴΣέ ¢ƘŜ IƛƭƭΣ !ǇǊƛƭ мпΣ нлмм 
http://thehill.com/blogs/healthwatch/taxes-and-fees/156171-obama-lifts-1099-business-reporting-burden 
 

IŜŀƭǘƘ [ŀǿΩǎ bŜǿ ¢ŀȄŜǎ ϧ tŜƴŀƭǘƛŜǎ  όƛƴ ōƛƭƭƛƻƴǎ ƻǾŜǊ мл ȅŜŀǊǎύ 
 

New 40% excise tax on certain high-cost health plans $32.0 

New ban on purchase of over-the-counter drugs using 
funds from FSAs, HSAs, and HRAs 

$5.0 

Increase in the Medicare tax on certain wages and self-
employment income by 0.9% 

$86.8 

New tax of 3.8% on certain investment income $123.4 

Increase, from 7.5% to 10% of income, the threshold 
after which individuals can deduct out-of-pocket 
medical expenses 

$15.2 

Impose a new $2,500 annual cap on FSA contributions $13.0 

New annual tax on health insurance $60.1 

New annual tax on brand name pharmaceuticals $27.0 

New 2.3% excise tax on certain medical devices $20.0 

New 10% tax on indoor UV tanning services $2.7 

New tax on insured and self-insured health plans $2.6 

Double the penalty for non-qualified HSA distributions $1.4 

Eliminate the deduction for expenses allocable to 
Medicare Part D subsidy 

$4.5 

Limit the deduction on pay for health insurers and alter 
section 833 treatment of certain insurers  

$1.0 

aŀƪŜ άōƭŀŎƪ ƭƛǉǳƻǊέ ƛƴŜƭƛƎƛōƭŜ ŦƻǊ ŎŜƭƭǳƭƻǎƛŎ ōƛƻŦǳŜƭ 
producer credit 

$23.6 

Codify economic substance doctrine and impose 
penalties for underpayments 

$4.5 

Effects of coverage provisions on revenues $46.0 

Other changes in revenue  $14.3 

Employer Mandate Penalties $52.0 

http://www.aei.org/papers/economics/fiscal-policy/taxes-and-wages-paper/
http://reason.com/archives/2011/05/06/the-facts-about-the-corporate
http://www.nfib.com/Portals/0/PDF/AllUsers/research/studies/ppaca/health-insurance-tax-study-nfib-2011-11.pdf
http://www.politico.com/static/PPM130_oact_memorandum_on_financial_impact_of_ppaca_as_enacted.html
http://thehill.com/blogs/healthwatch/taxes-and-fees/156171-obama-lifts-1099-business-reporting-burden
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New Insurance Rule Increases Costs, Reduces Choices 
 

The Patient Protection and Affordable Care Act (PPACA) included a provision that requires all health plans to 
adhere to a Medical Loss Ratio (MLR) established in law.  The MLR refers to the percentage of premium revenues 
for health insurance plans spent on medical claims. Thus, if a plan received $100 of premiums and spent $85 on 
medical claims its MLR would be 85%.  
 
Beginning in 2011, PPACA required a health insurance company to provide an annual rebate to each enrollee if the 
ratio of the amount of premium revenue expended by the issuer on health care costs and certain other expenses 
such as certain taxes and reinsurance, is less than 85% in the large group market and 80% in the small group and 
individual markets.   
 
Supporters of PPACA tend to herald the newly-created, higher MLR requirement as proviÄÉÎÇ ȰÂÅÔÔÅÒ ÖÁÌÕÅȱ ÆÏÒ 
policy holders compared to a lower MLR.  Jamie Robinson, a professor in the School of Public Health at the 
University of California at Berkley, has ÎÏÔÅÄ ÔÈÁÔ ÎÕÍÅÒÏÕÓ ÏÒÇÁÎÉÚÁÔÉÏÎÓ ȰÈÁÖÅ ÁÓÓÁÉÌÅÄ ÌÏ× ÍÅÄÉÃÁÌ ÌÏÓÓ ÒÁÔÉÏÓ ÁÓ 
indicators of reduction in the quality of care provided to enrollees and sponsored legislation mandating minimum 
ÒÁÔÉÏÓȢȱ52  (Ï×ÅÖÅÒȟ ÈÅ ÒÉÇÈÔÌÙ ÃÏÎÃÌÕÄÅÓ ÔÈÁÔ ×ÈÉÌÅ ȰÔÈÉÓ ÉÓ ÐÏÌÉÔÉÃÁÌÌÙ ÔÈÅ ÍÏÓÔ ÖÏÌÁÔÉÌÅ ÁÎÄ ÁÎÁÌÙÔÉÃÁÌÌÙ ÔÈÅ ÌÅÁÓÔ 
ÖÁÌÉÄ ÕÓÅ ÏÆ ÔÈÅ ÓÔÁÔÉÓÔÉÃȢȱ53  
 
In fact, there are several reasons to be concerned with the one-size-fits-all federally-mandated MLRs in PPACA.  
Here are several ËÅÙ ÒÅÁÓÏÎÓ ×ÈÙ 00!#!ȭÓ -,2Ó ×ÉÌÌ ÌÉËÅÌÙ ÎÅÇÁÔÉÖÅÌÙ ÉÍÐÁÃÔ health consumers and patients.   
 

Insurance Markets Could Destabilize 
 
During the health reform debate, opponents of the federal-takeover of 
health care warned that a federally-mandated MLR could endanger the 
high quality health coverage many Americans enjoy because it could lead 
to market destabilization in some states.  Market destabilization refers to 
a scenario in which health insurance companies could not comply with 
the new MLR mandate in a state and would withdraw from the individual 
market, causing the market to collapse.  Under PPACA, states are allowed 
to soften the MLR requirements only if the Secretary of Health and 
Human Services grants them a waiver because the Secretary determines 
that the health insurance market would otherwise be destabilized.  
Unsurprisingly, a total of 15 states have applied for a waiver from the 
MLR.54  Without the waiver, the insurance market could collapse, 
jeopardizing coverage for those who need it.  
 
A review of the data shows why states are concerned.  According to a 
study in The American Journal of Managed CarÅȟ ȰÔÈÅ ÓÐÅÃÉÆÉÃ ÉÍÐÁÃÔ of 
ÔÈÅ ÎÅ× ÍÅÄÉÃÁÌ ÌÏÓÓ ÒÕÌÅÓ ÏÎ ÔÈÅ ÉÎÄÉÖÉÄÕÁÌ ÈÅÁÌÔÈ ÉÎÓÕÒÁÎÃÅ ÍÁÒËÅÔ ȰÈÁÓ 
the potential to significantly affect the functioning of the individual 
ÍÁÒËÅÔ ÆÏÒ ÈÅÁÌÔÈ ÉÎÓÕÒÁÎÃÅȢȱ55  Using data from the National Association 
of Insurance Commissioners, the sÔÕÄÙȭÓ ÁÕÔÈÏÒÓ ȰÐÒÏÖÉÄÅÄ ÓÔÁÔÅ-level 

                                                           
52 wƻōƛƴǎƻƴΣ WŀƳŜǎΦ ά¢ƘŜ ¦ǎŜ ŀƴŘ !ōǳǎŜ ƻŦ ǘƘŜ aŜŘƛŎŀƭ [ƻǎǎ wŀǘƛƻ ǘƻ aŜŀǎǳǊŜ IŜŀƭǘƘ tƭŀƴ tŜǊŦƻǊƳŀƴŎŜΣέ Health Affairs, Volume 16, Number 4, 1997, page 177. 
http://content.healthaffairs.org/content/16/4/176.full.pdf 
53 wƻōƛƴǎƻƴΣ WŀƳŜǎΦ ά¢ƘŜ ¦ǎŜ ŀƴŘ !ōǳǎŜ ƻŦ ǘƘŜ aŜŘƛŎŀƭ [ƻǎǎ wŀǘƛƻ ǘƻ aŜŀǎǳǊŜ IŜŀƭǘƘ tƭŀƴ tŜǊŦƻǊƳŀƴŎŜΣέ Health Affairs, Volume 16, Number 4, 1997, page 177. 
http://content.healthaffairs.org/content/16/4/176.full.pdf. 
54 Tally derived from various public sources.   
55 Abraham, Jean M. and Karaca-aŀƴŘƛŎΣ tƛƴŀǊΦ άwŜƎǳƭŀǘƛƴƎ ǘƘŜ aŜŘƛŎŀƭ [ƻǎǎ wŀǘƛƻΥ LƳǇƭƛŎŀǘƛƻƴǎ ŦƻǊ ǘƘŜ LƴŘƛǾƛŘǳŀƭ aŀǊƪŜǘΣέ American Journal of Managed Care, 
Volume 17, Number 3, 2011. http://www.ahipcoverage.com/wp-content/uploads/2011/03/AJMC-MLR-Paper.pdf  

http://content.healthaffairs.org/content/16/4/176.full.pdf
http://content.healthaffairs.org/content/16/4/176.full.pdf
http://www.ahipcoverage.com/wp-content/uploads/2011/03/AJMC-MLR-Paper.pdf
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ÅÓÔÉÍÁÔÅÓ ÏÆ ÔÈÅ ÓÉÚÅ ÁÎÄ ÓÔÒÕÃÔÕÒÅ ÏÆ ÔÈÅ 53 ÉÎÄÉÖÉÄÕÁÌ ÍÁÒËÅÔ ÆÒÏÍ ςππς ÔÏ ςππωȱ ÁÎÄ ÔÈÅÎ ȰÅÓÔÉÍÁÔÅÄ ÔÈÅ 
ÎÕÍÂÅÒ ÏÆ ÉÎÓÕÒÅÒÓ ÅØÐÅÃÔÅÄ ÔÏ ÈÁÖÅ -,2Ó ÂÅÌÏ× ÔÈÅ ÌÅÇÉÓÌÁÔÅÄ ÍÉÎÉÍÕÍ ÁÎÄ ÔÈÅÉÒ ÃÏÒÒÅÓÐÏÎÄÉÎÇ ÅÎÒÏÌÌÍÅÎÔȢȱ  
They ÆÏÕÎÄ ÔÈÁÔ ÉÎ ςππωȟ ȰςωϷ ÏÆ ÉÎÓÕÒÅÒ-state observations in the individual market would have [had] MLRs 
below the 80% minimum, corresponding to 32% of total enrollment. Nine states would have at least one-half of 
ÔÈÅÉÒ ÈÅÁÌÔÈ ÉÎÓÕÒÅÒÓ ÂÅÌÏ× ÔÈÅ ÔÈÒÅÓÈÏÌÄȢȱ 

 
TÈÅ ÓÔÕÄÙ ÅØÐÌÁÉÎÅÄ ÔÈÅ ÉÍÐÁÃÔ ÉÎ ȰÍÅÍÂÅÒ ÙÅÁÒÓȟȱ and ÆÏÕÎÄ ÔÈÁÔ ȰÉÆ ÉÎÓÕÒÅÒÓ ÂÅÌÏ× ÔÈÅ -,2 ÔÈÒÅÓÈÏÌÄ ÅØÉÔ ÔÈÅ 
ÍÁÒËÅÔȟ ÍÁÊÏÒ ÃÏÖÅÒÁÇÅ ÄÉÓÒÕÐÔÉÏÎ ÃÏÕÌÄ ÏÃÃÕÒ ÆÏÒ ÔÈÏÓÅ ÉÎ ÐÏÏÒ ÈÅÁÌÔÈȟȱ ÁÎÄ ÔÈÅÙ ȰÅÓÔÉÍÁÔÅÄ ÔÈÅ ÒÁÎÇÅ ÔÏ ÂÅ 
between 104,624 and 158,736 member-ÙÅÁÒÓȢȱ56   

 
This empirical analysis highlights the huge disruption American consumers may face.  As health insurers 
consolidate, stop offering some insurance products, or exit the market place altogether, Americans who like the 
high quality private health ÐÌÁÎ ÔÈÅÙ ÈÁÖÅ ×ÉÌÌ ÌÏÓÅ ÉÔȢ  4ÈÉÓ ÅÆÆÅÃÔ ×ÏÕÌÄ ÕÎÄÅÒÍÉÎÅ ÔÈÅ 0ÒÅÓÉÄÅÎÔȭÓ ÐÒÏÍÉÓÅ ÔÏ 
Americans that if they like the health care plan they have, they could keep it.   
 
LƴǎǘŜŀŘ ƻŦ /ƻƴǎǳƳŜǊǎ wŜŎŜƛǾƛƴƎ ά.ŜǘǘŜǊ ±ŀƭǳŜΣέ /ƻƴǎǳƳŜǊǎ CŀŎŜ LƴŎǊŜŀǎŜŘ /ƻǎǘǎ 

 
Despite the often-repeated arguments that federally-mandated MLRs will 
ÒÅÓÕÌÔ ÉÎ ȰÂÅÔÔÅÒ ÖÁÌÕÅȱ ÆÏÒ ÃÏÎÓÕÍÅÒÓȟ ÔÈÅÒÅ are little facts to back up this 
claim.  The assumption made is that spending a larger portion of a health 
care dollar directly on care is always better. But University of California 
professor Jamie Robinson has studied the issue of MLRs closely and has 
noted that the connection between the MLR and good value is not as clear as 
ÓÏÍÅ ×ÏÕÌÄ ÃÌÁÉÍȢ  Ȱ4ÈÅ ÍÅÄÉÃÁÌ ÌÏÓÓ ÒÁÔÉÏ ÎÅÖÅÒ ×ÁÓ ÁÎÄ ÎÅÖÅÒ ×ÉÌÌ ÂÅ ÁÎ 
ÉÎÄÉÃÁÔÏÒ ÏÆ ÃÌÉÎÉÃÁÌ ÑÕÁÌÉÔÙȟȱ ÈÅ ÓÁÉÄȢ57  In fact, ȰÎÅÉÔÈÅÒ ÐÒÅÍÉÕÍÓ ÎÏÒ 
expenditures by themselves indicate quality of care. More direct measures of 
quality are available, including patient satisfaction surveys, preventive 
services use, and severity-adjusted clinical outcomes. Although each of these 
is limited in scope, they at least shed light on quality of care. The medical loss 
ÒÁÔÉÏ ÄÏÅÓ ÎÏÔȢȱ58 

 
While the MLR cannot guarantee better value for consumers, it clearly provides an incentive for health insurance 
companies to reduce administrative costs in relation to their medical costs.59  But unintended consequences are 
important to consider. For example, an insurer may increase premiums in another product to make up for lost 
revenues in one where a rebate is issued. Also insurers may reduce utilization management techniques as a result 
of the MLR requirement.   In such a scenario,  the underlying medical trend which drives premium costs would 
increase for everyone in the risk pool ɀtherefore leading to higher premiums for all consumers who have a health 
plan with that company. 

 
Costs for consumers may also increase because of increased fraud in the system. Because insurance plans are 
economically discouraged from activities not directly connected to medical care, there is a perverse incentive to 
reduce efforts to police fraud such as conducting reviews and data analysis to root out individuals who defraud the 

                                                           
56 ¢ƘŜ ǘŜǊƳ άƳŜƳōŜǊ-ȅŜŀǊǎέ ǊŜǉǳƛǊŜǎ ǎƻƳŜ ŜȄǇƭŀƴŀtion. Most health insurance policies typically have a 12 month duration, but individuals can enroll or disenroll on a 
monthly basis.  As a result, much of the accounting and actuarial calculations that a health insurance plan makes are in member month or year terms. A member year 
is 12 member months and could be one individual or multiple persons. For example, if an individual is enrolled for 12 months, ǘƘŀǘΩǎ ƻƴŜ ƳŜƳōŜǊ ȅŜŀǊΦ  hǊ ƛŦ ǘǿƻ 
ǇŜƻǇƭŜ ŀǊŜ ŜƴǊƻƭƭŜŘ ŦƻǊ Ƨǳǎǘ ǎƛȄ ƳƻƴǘƘǎ ŜŀŎƘΣ ǘƘŀǘΩǎ ƻƴŜ ƳŜƳōŜǊ ȅŜŀǊΦ   
57 wƻōƛƴǎƻƴΣ WŀƳŜǎΦ ά¢ƘŜ ¦ǎŜ ŀƴŘ !ōǳǎŜ ƻŦ ǘƘŜ aŜŘƛŎŀƭ [ƻǎǎ wŀǘƛƻ ǘƻ aŜŀǎǳǊŜ IŜŀƭǘƘ tƭŀƴ tŜǊŦƻǊƳŀƴŎŜΣέ Health Affairs, Volume 16, Number 4, 1997, page 184. 
http://content.healthaffairs.org/content/16/4/176.full.pdf 
58 wƻōƛƴǎƻƴΣ WŀƳŜǎΦ ά¢ƘŜ ¦ǎŜ ŀƴŘ !ōǳǎŜ ƻŦ ǘƘŜ aŜŘƛŎŀƭ [ƻǎǎ wŀǘƛƻ ǘƻ aŜŀǎǳǊŜ IŜŀƭǘƘ tƭŀƴ tŜǊŦƻǊƳŀƴŎŜΣέ Health Affairs, Volume 16, Number 4, 1997, page 178. 
http://content.healthaffairs.org/content/16/4/176.full.pdf 
59 bŜǿǎƻƳŜΣ aŀǊƪΦ άIŜŀƭǘƘ LƴǎǳǊŀƴŎŜ !ƎŜƴǘǎ ŀƴŘ .ǊƻƪŜǊǎ ƛƴ ǘƘŜ wŜŦƻǊƳŜŘ IŜŀƭǘƘ LƴǎǳǊŀƴŎŜ aŀǊƪŜǘΣέ Congressional Research Service,  R41439, January 5, 2011. 

http://content.healthaffairs.org/content/16/4/176.full.pdf
http://content.healthaffairs.org/content/16/4/176.full.pdf
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system.  This is such a significant problem that it was highlighted in Congressional testimony before a House 
subcommittee earlier this year: 
 

Ȱ'ÉÖÅÎ ÔÈÅ ÒÏÌÅ ÔÈÁÔ ÈÅÁÌÔÈ ÐÌÁÎ ÆÒÁÕÄ ÐÒÅÖÅÎÔÉÏÎ ÁÎÄ ÄÅÔÅÃÔÉÏÎ ÐÒÏÇÒÁÍÓ ÈÁÖÅ ÐÌÁÙÅÄ ÉÎ ÅÓÔÁÂÌÉÓÈÉÎÇ 
effective models for public programs, improved data for law enforcement, and successful prevention 
efforts, we bÅÌÉÅÖÅ ÔÈÅ -,2 ÒÅÇÕÌÁÔÉÏÎȭÓ ÔÒÅÁÔÍÅÎÔ ÏÆ ÓÕÃÈ ÐÒÏÇÒÁÍÓ ÓÈÏÕÌÄ ÂÅ ÒÅÅÖÁÌÕÁÔÅÄȟȱ ÓÁÉÄ ÔÈÅ 
witness. 60   

 
TÈÅ ÓÐÅÃÉÆÉÃ ÃÏÎÃÅÒÎ ÉÓ ȰÔÈÅ -,2 ÒÅÇÕÌÁÔÉÏÎ ÏÎÌÙ ÐÒÏÖÉÄÅÓ Á ÃÒÅÄÉÔ ÆÏÒ ÆÒÁÕÄ ȬÒÅÃÏÖÅÒÉÅÓȭ ɀ i.e., funds that were paid 
out to providers and then recovered ÕÎÄÅÒ ȬÐÁÙ ÁÎÄ ÃÈÁÓÅȭ ÉÎÉÔÉÁÔÉÖÅÓȢȱ 4ÈÉÓ ÅÆÆÅÃÔÉÖÅÌÙ ÄÉÓÃÏÕÒÁÇÅÓ ÐÒÅÖÅÎÔÁÔÉÖÅ 
measures:  
 

Ȱ4ÈÅ -,2 ÒÅÇÕÌÁÔÉÏÎȭÓ ÔÒÅÁÔÍÅÎÔ ÏÆ ÆÒÁÕÄ ÐÒÅÖÅÎÔÉÏÎ ÅØÐÅÎÓÅÓ ×ÏÒËÓ ÁÔ ÃÒÏÓÓ ÐÕÒÐÏÓÅÓ ×ÉÔÈ ÎÅ× 
government efforts to emulate successful private sector programs, and it is at odds with the broad 
recognition by leaders in the private and public sectors that there is a direct link between fraud prevention 
ÁÃÔÉÖÉÔÉÅÓ ÁÎÄ ÉÍÐÒÏÖÅÄ ÈÅÁÌÔÈ ÃÁÒÅ ÑÕÁÌÉÔÙ ÁÎÄ ÏÕÔÃÏÍÅÓȢȱ 61 

 
Ironically, the focus on MLRs obscures the best tool to evaluate the value of a health insurance product: consumer 
choice. As Professor Robinson explained:  
 

 Ȱ4ÈÅ ÂÅÓÔ ÉÎÄÉÃÁÔÏÒ ÏÆ ÃÕÒÒÅÎÔ ÁÎÄ ÅØÐÅÃÔÅÄ ÆÕÔÕÒÅ ÖÁÌÕÅ ÉÎ Á ÍÁÒËÅÔ ÅÃÏÎÏÍÙ ÉÓ ÔÈÅ ×ÉÌÌÉÎÇÎÅÓÓ ÏÆ ÔÈÅ 
consumer to purchase and retain the product. In health care, this translates into measures of growth in 
enrollment and revenues, adjusted for disenrollments and changes in prices. Plans that are growing are 
offering something for which purchasers are willing to vote with their dollars and consumers are willing to 
ÖÏÔÅ ×ÉÔÈ ÔÈÅÉÒ ÆÅÅÔȢȱ 62 
 

Consumers Face Fewer Choices, Less Competition in the Marketplace 
 
As noted previously, the MLR threatens to destabilize several markets by pushing some health insurance plans to 
stop offering some insurance products, or exit the market place altogether.  The Congressional Research Service 
explains that ÔÈÅ -,2 ȰÒÅÑÕÉÒÅÍÅÎÔÓ ÏÆ 00!#! ×ÉÌÌ ÐÌÁÃÅ ÄÏ×Î×ÁÒÄ ÐÒÅÓÓÕÒÅÓ ÏÎ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÅØÐÅÎÓÅÓȟ 
including the use of insurance producers. Thus, there will be an incentive for insurance companies to cut back on 
the use of producers or reduce their commissions in order to rein in their administrative expenses. Some 
observers, including associations of producers, have suggested that the regulatory and market changes resulting 
from PPA#! ÃÏÕÌÄ ÐÕÔ ÐÒÏÄÕÃÅÒÓ ÏÕÔ ÏÆ ÂÕÓÉÎÅÓÓȢȱ63   

 
The very allowance in PPACA for waivers from the MLR provision is a clear admission the one-size-fits-all MLR 
approach is neither in the best interest of consumer choice nor competition among health plans in many insurance 
markets across the country.   
 
)Î ÆÁÃÔȟ ÁÃÃÏÒÄÉÎÇ ÔÏ Á ÎÅ× -ÉÌÌÉÍÁÎ ÓÔÕÄÙ ÒÅÌÅÁÓÅÄ ÂÙ ÔÈÅ !ÍÅÒÉÃÁÎ "ÁÎËÅÒÓȭ !ÓÓÏÃÉÁÔÉÏÎȟ high-deductible health 
plans, including those with health savings accounts (HSAs), will be dramatically and adversely impacted by the 
new MLR.  While some supporters of the health care law have argued HSAs could be the minimum plans for 

                                                           
60  wŜƛŎƘŜƭΣ wŀƴŘƛΦ ά ¢ƘŜ ¦ƴƛƴǘŜƴŘŜŘ /ƻƴǎŜǉǳŜƴŎŜǎ ŀƴŘ wŜƎǳƭŀǘƻǊȅ .ǳǊŘŜƴǎ ƻŦ ǘƘŜ bŜǿ aŜŘƛŎŀƭ [ƻǎǎ wŀǘƛƻ wŜǉǳƛǊŜƳŜƴǘǎΣέ ¢ŜǎǘƛƳƻƴȅ ŦƻǊ IƻǳǎŜ 9ƴŜǊƎȅ ŀƴŘ 
/ƻƳƳŜǊŎŜ /ƻƳƳƛǘǘŜŜΣ {ǳōŎƻƳƳƛǘǘŜŜ ƻƴ IŜŀƭǘƘΣ  ƻƴ ōŜƘŀƭŦ ƻŦ !ƳŜǊƛŎŀΩǎ IŜŀƭǘƘ LƴǎǳǊŀƴŎŜ tƭŀƴǎΣ WǳƴŜ нΣ нлммΦ http://www.ahipcoverage.com/wp-
content/uploads/2011/06/AHIP-Testimony-E-and-C-MLR.pdf  
61  wŜƛŎƘŜƭΣ wŀƴŘƛΦ ά ¢ƘŜ ¦ƴƛƴǘŜƴŘŜŘ /ƻƴǎŜǉǳŜƴŎŜǎ ŀƴŘ wŜƎǳƭŀǘƻǊȅ .ǳǊŘŜƴǎ ƻŦ ǘƘŜ bŜǿ aŜŘƛŎŀƭ [ƻǎǎ wŀǘƛƻ wŜǉǳƛǊŜƳŜƴǘǎΣέ ¢ŜǎǘƛƳƻƴȅ ŦƻǊ IƻǳǎŜ 9ƴŜǊƎȅ ŀƴŘ 
/ƻƳƳŜǊŎŜ /ƻƳƳƛǘǘŜŜΣ {ǳōŎƻƳƳƛǘǘŜŜ ƻƴ IŜŀƭǘƘΣ  ƻƴ ōŜƘŀƭŦ ƻŦ !ƳŜǊƛŎŀΩǎ IŜŀƭǘƘ LƴǎǳǊŀƴŎŜ tƭŀƴǎΣ WǳƴŜ нΣ нлммΦ http://www.ahipcoverage.com/wp-
content/uploads/2011/06/AHIP-Testimony-E-and-C-MLR.pdf  
62 wƻōƛƴǎƻƴΣ WŀƳŜǎΦ ά¢ƘŜ ¦ǎŜ ŀƴŘ !ōǳǎŜ ƻŦ ǘƘŜ aŜŘƛŎŀƭ [ƻǎǎ wŀǘƛƻ ǘƻ aŜŀǎǳǊŜ IŜŀƭǘƘ tƭŀƴ tŜǊŦƻǊƳŀƴŎŜΣέ Health Affairs, Volume 16, Number 4, 1997, page 185. 
http://content.healthaffairs.org/content/16/4/176.full.pdf 
63 bŜǿǎƻƳŜΣ aŀǊƪΦ άIŜŀƭǘƘ LƴǎǳǊŀƴŎŜ !ƎŜƴǘǎ ŀƴŘ .ǊƻƪŜǊǎ ƛƴ ǘƘŜ wŜŦƻǊƳŜŘ IŜŀƭǘƘ LƴǎǳǊŀƴŎŜ aŀǊƪŜǘΣέ Congressional Research Service, R41439, January 5, 2011. 

http://www.ahipcoverage.com/wp-content/uploads/2011/06/AHIP-Testimony-E-and-C-MLR.pdf
http://www.ahipcoverage.com/wp-content/uploads/2011/06/AHIP-Testimony-E-and-C-MLR.pdf
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consumers under the law, analysis shows it is likely to be actuarially and financially impossible for high-deductible 
health plans to succeed ÕÎÄÅÒ ÔÈÅ -,2Ȣ  4ÈÅ ÎÅ× ÓÔÕÄÙ ×ÁÒÎÅÄ ÔÈÁÔ Ȱconsumers who rely on HSA-qualified plans 
to finance their health care may experience greater costs in their current health plans and may eventually ave to 
ÆÉÎÄ ÍÏÒÅ ÅØÐÅÎÓÉÖÅ ÒÅÐÌÁÃÅÍÅÎÔ ÃÏÖÅÒÁÇÅȢȱ64  The problem is that the MLR formula does not take into account 
contributions to HSAs, so high deductible health plans may not be able to raise rates fast enough to keep up with 
rising costs.  Moreover, because high deductible health plans have fewer premium dollars to cover their fixed 
expenses, it is more difficult  for such a plan to keep expenses below 20 percent of its adjusted premiums as the 
MLR rule requires. Therefore, without changes to the current MLR rules, the more than 11 million Americans who 
enjoy health coverage through a HSA could lose it under the law.  
 

MLR Ratio Reduces Wages and Jobs  
 

In 2011, the Government Accountability Office (GAO) 
interviewed a representative sample of commercial health 
insurance companies.65  '!/ ÒÅÐÏÒÔÅÄ ÔÈÁÔ ȰÁlmost all of 
tÈÅ ÉÎÓÕÒÅÒÓ ×Å ÉÎÔÅÒÖÉÅ×ÅÄ ×ÅÒÅ ÒÅÄÕÃÉÎÇ ÂÒÏËÅÒÓȭ 
commissions and making adjustments to premiums in 
response to the PPACA MLR requirements. These insurers 
said that they have decreased or plan to decrease 
commissions to brokers in an effort to increase their  
MLRs.ȱ66   
 
The reduction of commissions to insurance agents and 
brokers may seem like a relatively arcane topic, but it is 
having a direct, real, and immediate impact on Americans.  
Tens of thousands of Americans work as independent 

health insurance agents and brokers, so they do not work for the insurance carriers. These independent brokers 
and agents run their own businesses and are hired by individual consumers and employers to serve as their 
agent/broker of record and to represent them before all of the insurance carriers with which the agent is affiliated.   
 
Millions of individual consumers and small businesses depend on licensed agents and brokers to help them 
navigate the health care marketplace and find health plans that suit their needs and budgets.  The Congressional 
Budget Office (CBO) has reported that agents and brokers often "handle the responsibilities that larger firms 
generally delegate to their human resources departments ɀ such as finding plans and negotiating premiums, 
providing informÁÔÉÏÎ ÁÂÏÕÔ ÔÈÅ ÓÅÌÅÃÔÅÄ ÐÌÁÎÓȟ ÁÎÄ ÐÒÏÃÅÓÓÉÎÇ ÅÎÒÏÌÌÅÅÓȢȱ67 
 
Unfortunately, in a survey of nearly 2,400 independent health insurance agents and brokers conducted in February 
2011 ɀ just one month after the MLR regulation went into effect ɀ more than 70 percent of health agents 
experienced a decline in their business revenue as a result of PPACA.68   According to the Bureau of Labor Statistics, 
the average income for agents and brokers ranges from $45,000 to $62,000.69  Entry-level agents make less than 

                                                           
64 !ƳŜǊƛŎŀƴ .ŀƴƪŜǊǎ !ǎǎƻŎƛŀǘƛƻƴΣ άaƛƭƭƛƳŀƴ {ǘǳŘȅ IƛƎƘƭƛƎƘǘǎ ¢ƘŜ LƳǇŀŎǘ hŦ aŜŘƛŎŀƭ [ƻǎǎ wŀǘƛƻ wǳƭŜǎ hƴ I{!ǎΣέ bŜǿǎ wŜƭŜŀǎŜΣ February 13, 2012 
http://www.aba.com/Pressrss/021312StudyHighlightsImactOnHSAs.htm  
65 DƻǾŜǊƴƳŜƴǘ !ŎŎƻǳƴǘŀōƛƭƛǘȅ hŦŦƛŎŜΣ ά9ŀǊƭȅ 9ȄǇŜǊƛŜƴŎŜǎ LƳǇƭŜƳŜƴǘƛƴƎ bŜǿ aŜŘƛŎŀƭ [ƻǎǎ wŀǘƛƻ wŜǉǳƛǊŜƳŜƴǘǎΣέ wŜǎǇƻƴǎŜ ǘƻ /ƻƴƎǊŜǎǎƛonal Requesters, GAO-11-711, 
July 2011, http://www.gao.gov/new.items/d11711.pdf  
66 DƻǾŜǊƴƳŜƴǘ !ŎŎƻǳƴǘŀōƛƭƛǘȅ hŦŦƛŎŜΣ ά9ŀǊƭȅ 9ȄǇŜǊƛŜƴŎŜǎ LƳǇƭŜƳŜƴǘƛƴƎ bŜǿ aŜŘƛŎŀƭ [ƻǎǎ wŀǘƛƻ wŜǉǳƛǊŜƳŜƴǘǎΣέ wŜǎǇƻƴǎŜ ǘƻ /ƻƴƎǊŜǎǎƛonal Requesters, GAO-11-711, 
July 2011, http://www.gao.gov/new.items/d11711.pdf  
67 /ƻƴƎǊŜǎǎƛƻƴŀƭ .ǳŘƎŜǘ hŦŦƛŎŜΣ φKey Issues in Analyzing Health Insurance Proposals,ớ Pub. No. 3102, December, 2008, p. 70. 
http://healthcarereform.procon.org/sourcefiles/cbo_key_issues_analyzing_major_health_insurance_proposals.pdf  
68 bŀǘƛƻƴŀƭ !ǎǎƻŎƛŀǘƛƻƴ ƻŦ IŜŀƭǘƘ ¦ƴŘŜǊǿǊƛǘŜǊǎΣ ά9ŎƻƴƻƳƛŎ LƳǇŀŎǘ ƻŦ IŜŀƭǘƘ wŜŦƻǊƳΣέ {ǳǊǾŜȅ ǊŜǎǳƭǘǎ ǇǳōƭƛǎƘŜŘ CŜōǊǳŀry 2011, 
http://www.nahu.org/media/tools/Economic_Survey.pdf  
69 Bureau of Labor Statistic website, http://www.bls.gov/oes/current/oes413021.htm.  
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$26,000 their first year.70  If current commission reduction trends continue, the average health insurance broker 
will be making around $38,000 annually, less than the average American worker. In an economic climate where job 
opportunities still are scarceɂespecially for trained professionals and full-time workersɂthe MLR as is hurting 
thousands of small businesses and jeopardizing American jobs.  
 
Of the approximately 1,400,000 agents and brokers, most are independent and small business enterprises ranging 
from mom-pop shops to large brokerages.71 They frequently hire staff from the community to assist with day-to-
day operations and problem resolution for their clients.   Agents and brokers are like the rest of us: they have rent 
or mortgages to pay; they bear the costs of raising children; they need to buy gasoline at prices escalating at a 
record-setting pace; and they need to put food on the table.  These Americans, agents and brokers, want to remain 
in business ɀ for themselves, their families, their employees and most importantly to serve their health care 
consumer clients.  

                                                           
70 Occupational Outlook Handbook, 2010-11 Edition. Bureau of Labor Statistics, U.S. Department of Labor. December 17, 2009. Accessed at: 
http://www.bls.gov/oco/ocos118.htm  
71 National Insurance Producers Registry, August 2010 
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Data Confirms Law Is a Government-Takeover of Health Care 
 
During the health care debate, many warned that the law was effectively to a government takeover of the health 
care industry. A new analysis by the Congressional Research Service (CRS) reaffirms this concern.  CRS analyzed 
the impact that the law will have on health care spending and concluded that in 2014 because of the tax subsidies 
in the health care law and the expansion of public health programs that only 36% of national health expenditures 
will be provided by private sources, while a whopping 64% will be funded by government sources.72  About two-
thirds of all health care will be funded by the government.  
 
This analysis does not account for all the practical ways in which the law is a unprecedented power grab for the 
federal government.  
 
Government Takeover Forces Americans to Buy Insurance, Penalizes Employers 
 
&ÏÒ ÔÈÅ ÆÉÒÓÔ ÔÉÍÅ ÉÎ ÏÕÒ ÎÁÔÉÏÎȭÓ ÈÉÓÔÏÒÙ ÔÈÅ ÆÅÄÅÒÁÌ ÇÏÖÅÒÎÍÅÎÔ 
will  force virtually  all individuals to purchase a private product 
simply because they are a citizen of this country.  The 
Congressional Budget Office (CBO) back in 1994 concluded that, 
Ȱ4ÈÅ ÉÍÐÏÓÉÔÉÏÎ ÏÆ ÁÎ ÉÎÄÉÖÉÄÕÁÌ ÍÁÎÄÁÔÅȟ ÏÒ Á ÃÏÍÂÉÎÁÔÉÏÎ ÏÆ 
an individual and an employer mandate, would be an 
ÕÎÐÒÅÃÅÄÅÎÔÅÄ ÆÏÒÍ ÏÆ ÆÅÄÅÒÁÌ ÁÃÔÉÏÎȢȱ73  It is no surprise that 
72% of Americans think the individual mandate is 
unconstitutional.74 
 
Second, the law not only imposes a requirement that all persons 
have health insurance, but it penalizes Americans and business 
that fail to maintain or offer health coverage.  Starting in 2014, 
ÉÎÄÉÖÉÄÕÁÌÓ ×ÉÌÌ ÂÅ ÆÏÒÃÅÄ ÔÏ ÍÁÉÎÔÁÉÎ ȰÍÉÎÉÍÁÌ ÅÓÓÅÎÔÉÁÌ 
ÃÏÖÅÒÁÇÅȢȱ "ÕÓÉÎÅÓÓÅÓ ×ÉÌÌ ÁÌÓÏ ÂÅ ÅÆÆÅÃÔÉÖÅÌÙ ÆÏÒÃÅÄ ÔÏ ÐÒÏÖÉÄÅ 
health insurance for their employees or pay a financial 
penalty.75   
 
To enforce these provisions the Internal Revenue Service (IRS) 
estimated in its 2012 budget request that it will need to hire 
over 1,000 new employees to ensure compliance with the law.76  
In addition, since ÔÈÅ ÌÁ×ȭÓ ÅÍÐÌÏÙÅÒ ÍÁÎÄÁÔÅ ×ÉÌÌ ÁÄÄ 
significant costs to business owners, many have put off hiring 
new employees.  In a recent survey businesses who are not adding new employees, nearly half of respondents cited 
the potential cost of health care as a reason why they were not hiring.77  As we have explained in previous reports, 
the law increases the cost of health insurance.78   

                                                           
72 ¢ƘƻƳŀǎ [Φ IǳƴƎŜǊŦƻǊŘΣ  άtǳōƭƛŎ ŀƴŘ tǊƛǾŀǘŜ 9ȄǇŜƴŘƛǘǳǊŜǎ ŦƻǊ IŜŀƭǘƘ /ŀǊŜΣ нлмпΣέ /ƻƴƎǊŜǎǎƛƻƴŀƭ wŜǎŜŀǊŎƘ {ŜǊǾƛŎŜ aŜƳƻǊŀƴŘǳƳ ǘƻ Senate Finance Committee, 
August 24, 2011 
73 /ƻƴƎǊŜǎǎƛƻƴŀƭ .ǳŘƎŜǘ hŦŦƛŎŜΣ ά¢ƘŜ .ǳŘƎŜǘŀǊȅ ¢ǊŜŀǘƳŜƴǘ hŦ !ƴ LƴŘƛǾƛŘǳŀƭ aŀƴŘŀǘŜ ¢ƻ .ǳȅ IŜŀƭǘƘ LƴǎǳǊŀƴŎŜΣέ !ǳƎǳǎǘ мффпΣ 
http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/48xx/doc4816/doc38.pdf 
74Jeffrey M. Jones, ά!ƳŜǊƛŎŀƴǎ 5ƛǾƛŘŜŘ ƻƴ wŜǇŜŀƭ ƻŦ нлмл IŜŀƭǘƘŎŀǊŜ [ŀǿΣέ CŜōǊǳŀǊȅ нтΣ нлмнΣ  http://www.gallup.com/poll/152969/Americans-Divided-Repeal-2010-
Healthcare-Law.aspx  
75 WŀƴŜ DΦ DǊŀǾŜƭƭŜΣ άIŜŀƭǘƘ /ŀǊŜ wŜŦƻǊƳ ŀƴŘ {Ƴŀƭƭ .ǳǎƛƴŜǎǎΣέ {ŜƴƛƻǊ {ǇŜŎƛŀƭƛǎǘ ƛƴ 9ŎƻƴƻƳƛŎ tƻƭƛŎȅΣ /ƻƴƎǊŜǎǎƛƻƴŀƭ wŜǎŜŀǊŎƘ {ŜǊǾƛce, April 8, 2010, R40775,  
http://www.crs.gov/pages/Reports.aspx?PRODCODE=R40775&Source=search 
76 Paul BedardΣ άIŜŀƭǘƘŎŀǊŜ wŜŦƻǊƳ [ŀǿ wŜǉǳƛǊŜǎ bŜǿ LǊǎ !ǊƳȅ hŦ мΣлрпΣέ ¦Φ{Φ bŜǿǎΣ February 15, 2011, http://www.usnews.com/news/blogs/washington-
whispers/2011/02/15/healthcare-reform-law-requires-new-irs-army-of-1054 
77 5Ŝƴƴƛǎ WŀŎƻōŜΣ άIŜŀƭǘƘ /ƻǎǘǎΣ DƻǾϥǘ wŜƎǳƭŀǘƛƻƴǎ Curb Small Business Hiring: Nearly half of small-ōǳǎƛƴŜǎǎ ƻǿƴŜǊǎ ƴŀƳŜ ǘƘŜǎŜ ƛǎǎǳŜǎΣέ CŜōǊǳŀǊȅ мрΣ нлмн 
http://goo.gl/6ZMpM  

http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/48xx/doc4816/doc38.pdf
http://www.gallup.com/poll/152969/Americans-Divided-Repeal-2010-Healthcare-Law.aspx
http://www.gallup.com/poll/152969/Americans-Divided-Repeal-2010-Healthcare-Law.aspx
http://www.crs.gov/pages/Reports.aspx?PRODCODE=R40775&Source=search
http://www.usnews.com/topics/author/paul_bedard
http://www.usnews.com/news/blogs/washington-whispers/2011/02/15/healthcare-reform-law-requires-new-irs-army-of-1054
http://www.usnews.com/news/blogs/washington-whispers/2011/02/15/healthcare-reform-law-requires-new-irs-army-of-1054
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Government Takeover Provides New Powers to HHS Secretary, Creates 150 New Programs 
 
To implement the new health care law, the Secretary of Health and Human Services (HHS) is given sweeping new 
powers to regulate nearly every sector of the health care industry.  The Secretary is given new authorities and 
powers nearly 1,700 times in the law.79  This gives unprecedented powers to one unelected federal official.  In 
ÒÅÆÅÒÒÉÎÇ ÔÏ ÔÈÅ ÎÅ× ÐÏ×ÅÒÓ ÇÒÁÎÔÅÄ ÔÈÅ 3ÅÃÒÅÔÁÒÙ ÏÆ ((3ȟ &ÏÒÍÅÒ ((3 3ÅÃÒÅÔÁÒÙ -ÉËÅ ,ÅÁÖÉÔÔ ÓÁÉÄ Ȱthe new 
powers of the office are symptomatic of a vast expansion of federal control that, in many cases, usurps state 
authority and limits private-sector autonomy, innovation and profitability.ȱ80  (Å ÃÏÎÃÌÕÄÅÄ ÔÈÁÔ ÔÈÅ ÌÁ× Ȱputs 
more power than is prudent in the hands of one person, and it is not an answer to our national health-ÃÁÒÅ ÃÒÉÓÉÓȢȱ81  
 
The Secretary of Health and Human Services was also given the power to determine what items must be covered in 
an insurance plan. However, since many insurance plans could not comply with these regulations, HHS issued 
waiver to over 1,700 health plans with more than 4 million beneficiaries.82    
     
The law also created more than 150 new government boards and agencies to implement its provisions.83  Even CRS 
ÃÏÎÃÌÕÄÅÄ ÔÈÁÔ ÔÈÅ ÅØÁÃÔ ÎÕÍÂÅÒ ÏÆ ÁÇÅÎÃÉÅÓ ×ÁÓ ȰÉÍÐÏÓÓÉÂÌÅȱ ÔÏ ÃÁÌÃÕÌÁÔÅȢ84   
 

Government Takeover Empowers 15 Unelected Bureaucrats Instead of Patients 
 
One of these new programs is particularly problematic: the Independent Payment Advisory Board (IPAB).  The 
new law created a 15-member IPAB ɀ Á ÐÁÎÅÌ ÏÆ ÕÎÅÌÅÃÔÅÄ ÂÕÒÅÁÕÃÒÁÔÓ ×ÈÏÓÅ ÊÏÂ ÉÔ ×ÉÌÌ ÂÅ ÔÏ ȰÒÅÄÕÃÅ ÔÈÅ ÐÅÒ 
capita rate of growth in MÅÄÉÃÁÒÅ ÓÐÅÎÄÉÎÇȢȱ85  The law puts these 15 politically-appointed Medicare czars in 
charge of developing proposals that cut Medicare ɀ and that take effect unless Congress cuts Medicare by the same 
amount. The creation of this board of czars reduces CongreÓÓȭ ÃÏÎÔÒÏÌ ÏÖÅÒ ÔÈÅ ÐÒÏÇÒÁÍȢ  There are virtually no 
checks on the panel, since its members are unelected, and its recommendations cannot be challenged in court.  The 
former director of the White House budget director, who is a fan of the IPAB, acknowledÇÅÄ Ȱthis commission is the 
largest yielding of sovereignty from the Congress since the creation of the Federal Reserve.ȱ86 
 
Because the panel is prohibited from suggesting common-sense changes to Medicare like adjusting beneficiary 
premiums, cost-sharing, or benefit design, the panel will likely just cut reimbursements to physicians and other 
health care providers. The problem is that, with Medicare reimbursements plummeting, some providers will not be 
able to see Medicare patients which will likely limit patient access to medical care. 
 
!ÃÃÏÒÄÉÎÇ ÔÏ ÔÈÅ #23ȟ ÔÈÅÒÅ ÁÒÅ ÎÏ ÌÅÇÁÌ ÒÅÓÔÒÉÃÔÉÏÎÓ ÏÎ ÔÈÅ 7ÈÉÔÅ (ÏÕÓÅȭÓ ÁÂÉÌÉÔÙ ÔÏ ÂÙÐÁÓÓ #ÏÎÇÒÅÓÓ ÁÎÄ ÉÎÓÔÁÌÌ 
politically -ÃÏÎÎÅÃÔÅÄ ÃÚÁÒÓ ÁÓ ÍÅÍÂÅÒÓ ÏÆ ÔÈÉÓ ÈÉÇÈÌÙ ÃÏÎÔÒÏÖÅÒÓÉÁÌ ÐÁÎÅÌȢ Ȱ7Å ÄÏ ÎÏÔ ÓÅÅ ×ÈÙȟȱ #23 ÓÁÉÄȟ ȰÓÈÏuld 
the normal conditions for a recess appointment occur, the President could not recess appoint a majority of the 15-
member Board with individuals of his choosing as long as those appointments complied with the other limitations 

                                                                                                                                                                                                                        
78 Coburn, Tom and Barrasso, John.  Bad Medicine:  A Check-Up on the New Federal Health Law, July 2010, http://tinyurl.com/29st6b7, page 5 
79 Tally by the Center for Health Transformation, 2010 
http://www.healthtransformation.net/galleries/wallcharts/HHSSecretarialPowersCenterforHealthTransformationv3a1.18.11.pdf  
80 aƛŎƘŀŜƭ hΦ [ŜŀǾƛǘǘΣ άIŜŀƭǘƘ wŜŦƻǊƳΩǎ /ŜƴǘǊŀƭ CƭŀǿΥ ¢ƻƻ aǳŎƘ tƻǿŜǊ ƛƴ hƴŜ hŦŦƛŎŜΣέ The Washington Post, Friday, February 18, 2011. 
http://leavittpartnersblog.com/2011/02/health-reforms-central-flaw-too-much-power-in-one-office/  
81aƛŎƘŀŜƭ hΦ [ŜŀǾƛǘǘΣ άIŜŀƭǘƘ wŜŦƻǊƳΩǎ /ŜƴǘǊŀƭ CƭŀǿΥ ¢ƻƻ aǳŎƘ tƻǿŜǊ ƛƴ hƴŜ hŦŦƛŎŜΣέ The Washington Post, Friday, February 18, 2011. 
 http://leavittpartnersblog.com/2011/02/health-reforms-central-flaw-too-much-power-in-one-office/  
82 Coincidently, more than half of these waivers applied to participants in union sponsored plans. See the Center for Consumer Information and Insurance Oversight, 
Centers for Medicare and Medicaid Services, http://cciio.cms.gov/resources/files/approved_applications_for_waiver.html 
83 The Center for Health Transformation, 2010 http://www.healthtransformation.net/galleries/wallcharts/159%20Agencies%20Map.pdf  
84 DƭƻǊƛŀ tŀǊƪ ϧ CǊŜŘ .ŀǊōŀǎƘΣ άIŜŀƭǘƘ wŜŦƻǊƳϥǎ .ǳǊŜŀǳŎǊŀǘƛŎ {ǇŀǿƴΣέ !ǳƎǳǎǘ оΣ нлмлΣ tƻƭƛǘƛŎƻΣ http://www.politico.com/news/stories/0810/40561.html 
85 Section 3021 of the Patient Protection and Affordable Care Act  
86 9ȊǊŀ YƭŜƛƴΣ ά/ŀƴ ²Ŝ /ƻƴǘǊƻƭ /ƻǎǘǎ ²ƛǘƘƻǳǘ /ƻƴƎǊŜǎǎΚέ aŀǊŎƘ нсΣ нлмлΣ ¢ƘŜ ²ŀǎƘƛƴƎǘƻƴ tƻǎǘ ƻƴƭƛƴŜΣ http://voices.washingtonpost.com/ezra-
klein/2010/03/can_we_control_costs_without_c.html  
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established in that sectioÎȢȱ87 4ÈÅ 7ÈÉÔÅ (ÏÕÓÅ ÃÏÕÌÄ ÅÆÆÅÃÔÉÖÅÌÙ ÎÏÍÉÎÁÔÅ ÐÏÌÉÔÉÃÁÌ ÁÌÌÉÅÓȟ ÂÙÐÁÓÓ ÔÈÅ 3ÅÎÁÔÅȭÓ 
constitutional role to confirm these Presidential appointees.  
 
Government Takeover Burdens States  
 
The law also significantly expands the 
Medicaid program, initially designed as a 
federal-state partnership to offer health 
coverage for low-income Americans. 
Today however, the program has evolved 
into a gimmick-ridden program that 
threatens to consume an increasingly 
large share of state budgets.  Medicaid 
promises patients coverage but too often 
effectively denies them access to care: 
approximately 40 percent of physicians do 
not even accept Medicaid patients. 
 
Beginning in 2014, virtually all non-
elderly individuals with income below 138 
percent of the federal poverty level must 
be covered by Medicaid.  In response, 
twenty-ÓÉØ ÓÔÁÔÅÓ ÆÉÌÅÄ Á ÂÒÉÅÆ ×ÉÔÈ ÔÈÅ 5ÎÉÔÅÄ 3ÔÁÔÅÓ 3ÕÐÒÅÍÅ #ÏÕÒÔ ÉÎ ×ÈÉÃÈ ÔÈÅÙ ÓÔÁÔÅÄ ÔÈÅ ÅØÐÁÎÓÉÏÎ ȰÔÒÁÎÓÆÏÒÍÓ 
ÔÈÅ ÂÁÓÉÃ ÎÁÔÕÒÅ ÏÆ ÔÈÅ ÐÒÏÇÒÁÍȢȱ88 In an effort to mask the impact that this change will have on state budgets, the 
federal government is responsible for paying for this increase between 2014-2016.  However, beginning in 2017, 
states will be forced to start paying for the expansion. One tally of state estimates pegged this total cost at $118 
billi on.89  
  
There is ample evidence to suggest that states will have to decide between paying for the Medicaid expansion or 
cutting other social services.   This may already be happening according to data from the National Association of 
State Budget Officers (NASBO).  The NASBO found that between 2009 and 2011 the percentage of state budgets 
spent on education fell, while Medicaid spending increased.90 This trend is only expected to continue as states 
become financially responsible for the Medicaid expansion.91   
 

Government Takeover of Private Health Insurance Nearly Complete 
 
Finally, the law also includes new rules mandating medical loss ratio (MLR), which is the percentage of a health 
insurance dollar that is spent on beneficiary claims, and not attributable to the costs of administration, marketing, 
wages, taxes, or compliance with regulation.   The new MLRs require 80 or 85 cents of every insurance dollar to be 

                                                           
87 SƳƛǘƘΣ /ƘǊƛǎǘƻǇƘŜǊΣ ŀƴŘ IƻƎǳŜΣ IŜƴǊȅΦ ά LƴŘŜǇŜƴŘŜƴǘ tŀȅƳŜƴǘ !ŘǾƛǎƻǊȅ .ƻŀǊŘ aŜƳōŜǊǎƘƛǇΥ ¢ƘŜ tǊŜǎƛŘŜƴǘΩǎ wŜŎŜǎǎ !ǇǇƻƛƴǘƳŜƴǘ ŀƴŘ wŜƳƻǾŀƭ !ǳǘƘƻǊƛǘƛŜǎΣέ March 
18, 2011, Congressional Research Service. http://tinyurl.com/4yda22f  
88 In The Supreme Court Of The United States, States Of Florida, South Carolina, Nebraska, Texas, Utah, Louisiana, Alabama, Colorado, Pennsylvania, Washington, 
Idaho, South Dakota, Indiana, North Dakota, Mississippi, Arizona, Nevada, Georgia, Alaska, Ohio, Kansas, Wyoming, Wisconsin, And Maine; Bill Schuette, Attorney 
General Of Michigan; And Terry Branstad, Governor Of Iowa Vs. United States Department Of Health And Human Services, Et Al., On Writ Of Certiorari To The United 
{ǘŀǘŜǎ /ƻǳǊǘ hŦ !ǇǇŜŀƭǎ CƻǊ ¢ƘŜ 9ƭŜǾŜƴǘƘ /ƛǊŎǳƛǘΣ ά .ǊƛŜŦ hŦ {ǘŀǘŜ tŜǘƛǘƛƻƴŜǊǎ hƴ aŜŘƛŎŀƛŘΣέ WŀƴǳŀǊȅ мнΣ нлмнΣ 
http://www.kaiserhealthnews.org/~/media/files/2012/11400tsstatesmedicaid.pdf page 8 
89  Joint Congressional Report By: Senate Finance Committee, Orrin Hatch (R-Utah), Ranking Member House Energy & Commerce Committee, Fred Upton (R-
aƛŎƘƛƎŀƴύΣ /ƘŀƛǊƳŀƴΣ άaŜŘƛŎŀƛŘ 9ȄǇŀƴǎƛƻƴ ƛƴ ǘƘŜ bŜǿ IŜŀƭǘƘ [ŀǿΥ /ƻǎǘǎ ¢ƻ ¢ƘŜ {ǘŀǘŜǎΣέ aŀǊŎƘ мΣ нлммΣ 
http://energycommerce.house.gov/news/PRArticle.aspx?NewsID=8284  
90 bŀǘƛƻƴŀƭ !ǎǎƻŎƛŀǘƛƻƴ ƻŦ {ǘŀǘŜ .ǳŘƎŜǘ hŦŦƛŎŜǊǎΣ ά{ǳƳƳŀǊȅΥ b!{.h {ǘŀǘŜ 9ȄǇŜƴŘƛǘǳǊŜ wŜǇƻǊǘΥ 9ŎƻƴƻƳƛŎ ŘƻǿƴǘǳǊƴ ŀƴŘ wŜŎƻǾŜǊȅ !Ŏǘ ƭed to significant shift s in state 
spending from fiscal нллф ǘƻ ŦƛǎŎŀƭ нлммέ 5ŜŎŜƳōŜǊ моΣ нлммΦ 
91 bŀǘƛƻƴŀƭ !ǎǎƻŎƛŀǘƛƻƴ ƻŦ {ǘŀǘŜ .ǳŘƎŜǘ hŦŦƛŎŜǊǎΣ ά¢ƘŜ CƛǎŎŀƭ {ǳǊǾŜȅ ƻŦ ǘƘŜ {ǘŀǘŜǎΣ {ǇǊƛƴƎ нлммέ ǇŀƎŜ рмΦ  
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spent on beneficiary claims.  While this provision may intentionally sound benign, as we note elsewhere in this 
report, the new MLR requirements are reducing consumer choice and risk destabilizing insurance markets.  
 
The CBO warned that if the MLRs in the health care law were only slightly higher, PPACA would result in a 
complete government takeover of all health insurance.  In a December 2009 analysis, CBO warned that if the MLRS 
were just slightly ÈÉÇÈÅÒȟ ÁÌÌ ÐÒÉÖÁÔÅ ÉÎÓÕÒÁÎÃÅ ×ÏÕÌÄ ÂÅÃÏÍÅ ͼÁÎ ÅÓÓÅÎÔÉÁÌÌÙ ÇÏÖÅÒÎÍÅÎÔÁÌ ÐÒÏÇÒÁÍȢȱ92 In fact, this 
CBO analysis ɀ publicized before the health care bills became law ɀ may be one key reason the supporters of the 
law refrained from pushing for a 90 percent MLR.  CBO warned that if a 90 percent MLR were adopted,  

 
ȰÔÁËÅÎ ÔÏÇÅÔÈÅÒ ×ÉÔÈ ÔÈÅ ÓÉÇÎÉÆÉÃÁÎÔ ÉÎÃÒÅÁÓÅ ÉÎ ÔÈÅ ÆÅÄÅÒÁÌ ÇÏÖÅÒÎÍÅÎÔȭÓ ÒÏÌÅ ÉÎ ÔÈÅ ÉÎÓÕÒÁÎÃÅ ÍÁÒËet 
under the [health care law], such a substantial loss in flexibility woulÄ ÌÅÁÄ #"/ ÔÏ ÃÏÎÃÌÕÄÅȣȢthe health 
insurance market should be considered part of the federal budget."93   

 
With this conclusion, CBO appeared to admit that determining at what point a high MLR triggers a complete 
ÇÏÖÅÒÎÍÅÎÔ ÔÁËÅÏÖÅÒ ÏÆ ÔÈÅ ÉÎÓÕÒÁÎÃÅ ÉÎÄÕÓÔÒÙ ×ÁÓ ÎÏÔ ÅÎÔÉÒÅÌÙ ÃÕÔ ÁÎÄ ÄÒÙȢ  #"/ ÓÁÉÄ ȰÓÅÔÔÉÎÇ Á ÐÒÅÃÉÓÅ ÍÉÎÉÍÕÍ 
MLR that would trigger such a determination under the [health care law] is difficult, because MLRs fall along a 
ÃÏÎÔÉÎÕÕÍȢȱ94   

 
)Î ÔÈÅ ÅÎÄ ÔÈÏÕÇÈȟ #"/ ÓÅÔÔÌÅÄ ÏÎ ωπ ÐÅÒÃÅÎÔ ÁÓ ÔÈÅ ÔÉÐÐÉÎÇ ÐÏÉÎÔȟ ÔÈÏÕÇÈ ÁÓ ÔÈÅÙ ÎÏÔÅÄȟ ÁÎÙ ȰÆÕÒÔÈÅÒ ÅØÐÁÎÓÉÏÎ ÏÆ 
ÔÈÅ ÆÅÄÅÒÁÌ ÇÏÖÅÒÎÍÅÎÔȭÓ ÒÏÌÅ ÉÎ ÔÈÅ ÈÅÁÌÔÈ ÉÎÓÕÒÁÎÃÅ ÍÁÒËÅÔ ×ÏÕÌÄ ÍÁËÅ ÓÕÃÈ ÉÎÓÕÒÁÎÃÅ ÁÎ ÅÓÓÅÎÔÉÁÌÌÙ 
governmental program, so that all payments related to health insurance policies should be recorded as cash flows 
ÉÎ ÔÈÅ ÆÅÄÅÒÁÌ ÂÕÄÇÅÔȢȱ95   In other words, this was as close as the supporters of the law could get without admitting 
it was a government takeover of the health insurance markets.  

 
 
 

                                                           
92/ƻƴƎǊŜǎǎƛƻƴŀƭ .ǳŘƎŜǘ hŦŦƛŎŜΣ ά.ǳŘƎŜǘŀǊȅ ¢ǊŜŀǘƳŜƴǘ ƻŦ tǊƻǇƻǎŀƭǎ ǘƻ wŜƎǳƭŀǘŜ aŜŘƛŎŀƭ [ƻǎǎ wŀǘƛƻǎΣέ 5ŜŎŜƳōŜǊ мо, 2009. 
http://www.cbo.gov/ftpdocs/107xx/doc10731/MLR_and_budgetary_treatment.pdf   
93/ƻƴƎǊŜǎǎƛƻƴŀƭ .ǳŘƎŜǘ hŦŦƛŎŜΣ ά.ǳŘƎŜǘŀǊȅ ¢ǊŜŀǘƳŜƴǘ ƻŦ tǊƻǇƻǎŀƭǎ ǘƻ wŜƎǳƭŀǘŜ aŜŘƛŎŀƭ [ƻǎǎ wŀǘƛƻǎΣέ 5ŜŎŜƳōŜǊ моΣ нллфΦ 
http://www.cbo.gov/ftpdocs/107xx/doc10731/MLR_and_budgetary_treatment.pdf   
94/ƻƴƎǊŜǎǎƛƻƴŀƭ .ǳŘƎŜǘ hŦŦƛŎŜΣ ά.ǳŘƎŜǘŀǊȅ ¢ǊŜŀǘƳŜƴǘ ƻŦ tǊƻǇƻǎŀƭǎ ǘƻ wŜƎǳƭŀǘŜ aŜŘƛŎŀƭ [ƻǎǎ wŀǘƛƻǎΣέ 5ŜŎŜƳōŜǊ моΣ нллфΦ 
http://www.cbo.gov/ftpdocs/107xx/doc10731/MLR_and_budgetary_treatment.pdf   
95/ƻƴƎǊŜǎǎƛƻƴŀƭ .ǳŘƎŜǘ hŦŦƛŎŜΣ ά.ǳŘƎŜǘŀǊȅ ¢ǊŜŀǘƳŜƴǘ ƻŦ tǊƻǇƻǎŀƭǎ ǘƻ wŜƎǳƭŀǘŜ aŜŘƛŎŀƭ [ƻǎǎ wŀǘƛƻǎΣέ 5ŜŎŜƳōŜǊ моΣ нллфΦ 
http://www.cbo.gov/ftpdocs/107xx/doc10731/MLR_and_budgetary_treatment.pdf   
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Findings from New Taxpayer-Funded Research Institute  
Could BŜ ¦ǎŜŘ ǘƻ 5Ŝƴȅ tŀȅƳŜƴǘ ŦƻǊ tŀǘƛŜƴǘǎΩ /ŀǊŜ 

 
During the health care debate in 2009, there was significant debate about the creation of a new quasi-
governmental entity to conduct ȰÃÏÍÐÁÒÁÔÉÖÅ ÅÆÆÅÃÔÉÖÅÎÅÓÓ ÒÅÓÅÁÒÃÈȱ ɉ#%2ɊȢ  #%2 ÉÓ ÒÅÓÅÁÒÃÈ comparing the 
effectiveness of medical treatments head-to-head to obtain better information about what works best and costs the 
least.  While CER can help doctors and patients make more informed decisions, in practice CER has been used in 
Great Britain and other countries to decide which medical treatments patients can or cannot have.  For instance, in 
Britain , the National Institute of Health and Clinical Excellence (NICE) use of uses CER to deny patient access to 
expensive therapies ÔÈÁÔ ÃÏÕÌÄ ÈÁÖÅ ÓÁÖÅÄ ÐÁÔÉÅÎÔÓȭ ÌÉÖÅÓ.   
 
The health care law created a new quasi-governmental entity  to fund and oversee CER.  This new entity is paid for 
by taxing Americans and cutting Medicare. The research it funds could be used to deny patients access to care they 
need.96  As physicians, we understand the importance of having good research that can be used by physicians to 
help patients and health care providers make more informed decisions. But we believe every American has the 
right to learn the details of this entity their taxpayer dollars are funding, as well as learn the realities about how the 
health law has empowered this entity to make decisions that could restrict your future health care choices.   
 

Comparative Effectiveness and The Research Institute 
 
The law created a new quasi-governmental tax-exempt entity called the Patient-Centered Outcomes Research 
Institute (the Institute). 97  The law empowers the Institute to fund a wide range of CER efforts that the Institute 
ÓÁÙÓ ÁÒÅ Ȱdesigned to inform health care decisions by providing evidence on the effectiveness, benefits and harms 
ÏÆ ÄÉÆÆÅÒÅÎÔ ÔÒÅÁÔÍÅÎÔ ÏÐÔÉÏÎÓ ÆÏÒ ÄÉÆÆÅÒÅÎÔ ÐÁÔÉÅÎÔÓȢȱ98   
 
Comparative effectiveness research (CER) itself is not controversial, since it is just research that compares the 
effectiveness of medical treatments head-to-head to obtain better information about what works best and costs the 
least. CER can include different types of research, such as clinical trials, analysis of claims records, computer 
modeling, and systematic reviews of existing literature.   !Ó Á 4ÈÏÍÓÏÎ 2ÅÕÔÅÒÓȭ ÁÎÁÌÙÓÉÓ ÅØÐÌÁÉÎÅÄȟ ȰÐhysicians 
and their patients are often faced with several treatment options for a conditionȱ ×ÉÔÈ Á Ȱsystematic synthesis of 
research, if the research is even available, comparing therapeutic approaches.ȱ99   
 
Certainly, better information can help physicians and patients make better decisions. But physicians practice the 
art and science of medicine, and CER is generally only useful to help a physician understand the science of 
ÍÅÄÉÃÉÎÅȢ )Î ÔÈÉÓ ÓÅÎÓÅȟ #%2 ÃÁÎ ÃÏÍÐÌÅÍÅÎÔ ÁÎ ÉÎÄÉÖÉÄÕÁÌ ÐÈÙÓÉÃÉÁÎȭÓ ÐÒÁÃÔÉÃÅ ÏÆ ÍÅÄÉÃÉÎÅȟ ÂÙ ÉÎÆÏÒÍÉÎÇ ÔÈÅ 
physician of best practices or recommended clinical standards of care.   
 
But CER can in no way replace a phyÓÉÃÉÁÎȭÓ ÃÌÉÎÉÃÉÁÎ ÊÕÄÇÍÅÎÔ ÉÎ ÃÁÒÉÎÇ ÆÏÒ an individual patient, because  CER Ȭs 
methodological approach is to examine what treatment works best for the greatest number of people in a 
population.  This kind of research is inherently focused on the masses, not on an individual patient.  CER can 
recommend protocols, but a physician caring for a patient must draw on his or her experience and judgment to 
care for patients on an individual, case-by-case basis.   
 
This is why any CER offers limited utility.  But the real problem with the Institute created in the health law is that it 
ÉÓ ÎÏÔ ÁÓ ȰÐÁÔÉÅÎÔ-ÃÅÎÔÅÒÅÄȱ ÁÓ ÉÔ has been marketed.  

                                                           
96 The research could be to as part of practice guidelines or coverage and payment decisions. 
97 Secs. 6301 and 10602 of the Patient Protection and Affordable Care Act, P.L. 111-148 
98 Patient-Centered Research Institute website, http://www.pcori.org/about/  
99 wŀȅƳƻƴŘ CŀōƛǳǎΣ a5Σ Ŝǘ ŀƭΦ  ά±ƻŎŀōǳƭŀǊȅ ƻŦ IŜŀƭǘƘŎŀǊŜ wŜŦƻǊƳΣέ ¢ƘƻƳǎƻƴ wŜǳǘŜǊǎ ²ƘƛǘŜ tŀǇŜǊΣ WŀƴǳŀǊȅ нлмнΦ 

http://www.pcori.org/about/
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Institute is a Government-Centered Approach, Not a Patient-Centered Approach 
 
Supporters of government-centered CER in the healÔÈ ÌÁ× ÃÌÁÉÍ ÔÈÅ )ÎÓÔÉÔÕÔÅ ÃÌÁÉÍ ÉÔ ÉÓ ȰÐÁÔÉÅÎÔ-ÃÅÎÔÅÒÅÄȟȱ ÁÎÄ 
often like to point out the law describes the Institute as Á ȰÎÏÎÐÒÏÆÉÔ ÃÏÒÐÏÒÁÔÉÏÎȱ ×ÈÉÃÈ ÉÓ ȰÎÅÉÔÈÅÒ ÁÎ ÁÇÅÎÃÙ ÎÏÒ 
ÅÓÔÁÂÌÉÓÈÍÅÎÔ ÏÆ ÔÈÅ 5ÎÉÔÅÄ 3ÔÁÔÅÓ 'ÏÖÅÒÎÍÅÎÔȢȱ100  The Institute is more tethered to the federal government than 
proponents like to admit.  Here are the facts: 
 
¶ The Institute was created by federal law. 
¶ The InstituteȭÓ ÏÒÇÁÎÉÚÁÔÉÏÎÁÌ ÓÔÒÕÃÔÕÒÅ and committees are defined by federal law. 
¶ The conflict of interest rules for the Institute are defined by federal law. 
¶ 4ÈÅ )ÎÓÔÉÔÕÔÅȭÓ ÂÏÁÒÄ ÈÁÓ ÍÅÍÂÅÒÓ ×ÈÏ ÁÒÅ ÆÅÄÅÒÁÌ ÏÆÆÉÃÉÁÌÓȢ 
¶ Employees are paid at a government-rate, and HHS has assisted in the hiring process. 
¶ The Institute receives governmental data without charge under federal law. 
¶ Restrictions on the uses of ÔÈÅ )ÎÓÔÉÔÕÔÅȭÓ funding are outlined in federal law. 

 
!ÄÄÉÔÉÏÎÁÌÌÙȟ ÔÈÅ ÐÒÏÖÉÓÉÏÎ ÏÆ ÔÈÅ ÌÁ× ÃÒÅÁÔÉÎÇ ÔÈÅ )ÎÓÔÉÔÕÔÅ ÕÓÅÓ ÔÈÅ ×ÏÒË ȰÓÈÁÌÌȱ ρςς ÔÉÍÅÓȟ ÕÓÅÓ ÔÈÅ ×ÏÒÄ 
ȰÇÏÖÅÒÎÍÅÎÔȱ ρω ÔÉÍÅÓȟ ÂÕÔ ÏÎÌÙ ÕÓÅÓ ÔÈÅ ×ÏÒÄ ȰÐÈÙÓÉÃÉÁÎȱ ÆÏÕÒ ÔÉÍÅÓȢ101   
 
If the Institute was merely disseminating existing research, it would be duplicating existing efforts. For example, 
the Agency for Health Research and Quality (AHRQ) at HHS already supports research to improve the outcomes 
and quality of health care, reduce costs, improve patient safety, and decrease medical errors.   AHRQ maintains a 
website called www.guidelines.gov which has a National Guideline Clearinghouse that allows users to search for 
guidelines by disease, specialty, etc.   The Clearinghouse contains approximately 2,500 individual summaries of 
different guidelines that have been put out by dozens of different medical societies.  
 
Moreover, several private organizations are already engaged in publishing longitudinal, comparative research 
studies.   For example, the Mayo Clinic has published a peer-reviewed comparative effectiveness study that 
demonstrated that asthma patients had better clinical outcomes with oral controllers than inhaled cortocosteroids.   
Or take the example of Consumer Reports, which ÒÅÌÅÁÓÅÓ ÒÅÐÏÒÔÓ ÏÎ Ȱ"ÅÓÔ $ÒÕÇÓ ÆÏÒ ,ÅÓÓȟȱ ÁÎÄ Ȱ"ÅÓÔ "ÕÙÓȱ ÆÏÒ 
treating conditions such as migraines, diabetes and depression.102   
 

Institute Funded With Taxes and Medicare Cuts 
 
In addition to the governmental organizational structure, the law also 
established a new Patient-Centered Outcomes Research Trust Fund 
(PCORTF) in the U.S. Treasury to fund the Institute and its activities.103 
The PCORTF is financed by a tax administered by the federal 
government, general federal revenues, and transfers from the 
Medicare trust funds.  All together, from FY2011 through FY2020, the 
PCORTF will receive $4.2 billion  dollars.  
 
Unfortunately, this is another example in which the health care law 
takes money from the already-struggling Medicare program to fund 

                                                           
100 Sec. 6301 of the Patient Protection and Affordable Care Act, P.L. 111-148 
101 Secs. 6301 and 10602 of the Patient Protection and Affordable Care Act, P.L. 111-148 
102 /ŜŎƛ /ƻƴƴƻƭƭȅΣ ά/ƻƳǇŀǊƛǎƻƴ {ƘƻǇǇƛƴƎ ŦƻǊ aŜŘƛŎƛƴŜΣέ ǘƘŜ ²ŀǎƘƛƴƎǘƻƴ tƻǎǘΣ aŀǊŎƘ мтΣ нллфΣ 
http://www.washingtonpost.com/wp-dyn/content/article/2009/03/16/AR2009031602913.html  
103 Internal Revenue Code, Sec. 9511  

http://www.guidelines.gov/
http://www.washingtonpost.com/wp-dyn/content/article/2009/03/16/AR2009031602913.html
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ÎÅ× ÓÐÅÎÄÉÎÇȢ !ÃÃÏÒÄÉÎÇ ÔÏ Á ÍÅÍÏ ÆÒÏÍ ÔÈÅ #ÈÉÅÆ !ÃÔÕÁÒÙ ÏÆ ÔÈÅ -ÅÄÉÃÁÒÅ ÐÒÏÇÒÁÍȟ ȰÍÏÎÅÙ ÔÒÁÎÓÆÅÒÒÅÄ ÔÏ ÔÈÅ 
0#/24& ×ÉÌÌ ÈÁÓÔÅÎ ÔÈÅ () ÅØÈÁÕÓÔÉÏÎ ÄÁÔÅȢȱ104  4ÈÉÓ ÍÅÁÎÓ ÔÈÁÔ ÔÈÅ ÄÏÌÌÁÒÓ ÔÒÁÎÓÆÅÒÒÅÄ ÆÒÏÍ -ÅÄÉÃÁÒÅȭÓ (ÏÓÐÉÔÁÌ 
Insurance Trust Fund to PCORTF bring the insolvency date of the Medicare Trust Fund a bit closer. The Actuary 
ÇÏÅÓ ÏÎ ÔÏ ÅØÐÌÁÉÎ ÔÈÁÔ ÔÈÅ Ȱ0#/24& ÔÒÁÎÓÆÅÒ ÁÍÏÕÎÔÓ ×ÉÌÌ ÎÅÃÅÓÓÉÔÁÔÅ ÁÎ ÉÎÃÒÅÁÓÅ ÉÎ ÔÈÅ ÆÉÎÁÎÃÉÎÇ ÒÁÔÅÓ ÆÏÒ ÂÏÔÈ 
Parts A [hospital care] and B [phÙÓÉÃÉÁÎ ÖÉÓÉÔÓɎȢȱ 105  )Î ÆÁÃÔȟ ÔÈÅ !ÃÔÕÁÒÙ ÃÏÎÃÌÕÄÅÓ ÔÈÁÔ ȰÔÈÉÓ ÐÒÏÖÉÓÉÏÎ ×ÉÌÌ ÃÁÕÓÅ ÁÎ 
increase in premium revenue of about $90 million and an increase in general revenue funding of roughly $375 
ÍÉÌÌÉÏÎȢȱ  )Î ÏÔÈÅÒ ×ÏÒÄÓȟ ÓÅÎÉÏÒÓ ×ÉÌÌ ÈÁÖÅ ÔÏ ÐÁÙ Αωπ - ÍÏÒe in Medicare premiums to fund this government-
centered CER.  
 
It is not just seniors who will be paying more.  Millions of Americans will effectively be taxed to pay for this CER 
ÒÅÓÅÁÒÃÈ ÂÙ Á ȰÆÅÅȱ ÁÄÄÅÄ ÔÏ ÔÈÅÉÒ ÈÅÁÌÔÈ ÉÎÓÕÒÁÎÃÅ ÐÌÁÎȢ  !Ó ÔÈÅ #ÏÎÇÒÅÓÓÉÏnal Research Service (CRS) explained, 
ȰÔhe PCORTF will be partially financed by an annual fee on health insurance and self-insured health plans created 
by PPACAȢȱ 106  While health insurance companies will be paying the fee, the cost of fees levied on companies will 
be passed through to consumers in the way of higher costs, or in this case, higher premiums. Moreover, as the CRS 
ÍÅÍÏ ÅØÐÌÁÉÎÓȟ ÔÈÅ ÌÁ× ÒÅÑÕÉÒÅÓ ÔÈÁÔ ÔÈÅ Ȱfees will also be treated as a tax for purposes of the procedure and 
administration provisiÏÎÓ ÏÆ ɍÆÅÄÅÒÁÌ ÔÁØ ÌÁ×ɎȢȱ107    Consumers will likely be the ones who will ultimately bear the 
costs of this new research entity.   
 
So what happens if an individual American has deep concerns with the CER tax and refuses to pay part of their 
health insurance premium associated with the tax? While the U.S. Department of Treasury has not yet issued final 
regulations, the CRS memo noted that ÉÆ Á ÃÏÎÓÕÍÅÒ ȰÄÏÅÓ ÎÏÔ ÐÁÙ ÔÈÅ ÐÒÅÍÉÕÍ ÁÃÃÏÒÄÉÎÇ ÔÏ ÔÈÅ ÔÅÒÍÓ ÏÆ ÔÈÅ 
policy, then the enrollee may not have satisfied hÉÓ ÐÁÒÔ ÏÆ ÔÈÅ ÂÁÒÇÁÉÎȟ ÁÎÄ ÔÈÅ ÉÎÓÕÒÅÒȭÓ ÌÅÇÁÌ ÏÂÌÉÇÁÔÉÏÎ ÔÏ ÐÅÒÆÏÒÍ 
ÕÎÄÅÒ ÔÈÅ ÔÅÒÍÓ ÏÆ ÔÈÅ ÐÏÌÉÃÙ ÍÁÙ ÂÅ ÖÉÔÉÁÔÅÄ ÏÒ ÏÔÈÅÒ×ÉÓÅ ÌÅÓÓÅÎÅÄȢȱ108 CRS concludes that it is possible that 
ȰÆÁÉÌÕÒÅ ÔÏ ÐÁÙ ÔÈÅ ÐÒÅÍÉÕÍ ÉÎ ÆÕÌÌ ÃÏÕÌÄ ÒÅÓÕÌÔ ÉÎ Á ÌÏÓÓ ÏÆ ÈÅÁÌÔÈ ÉÎÓÕÒÁÎce coverage for the enrollee during the 
ÐÅÒÉÏÄ ÔÈÁÔ ÔÈÅ ÐÒÅÍÉÕÍ ×ÁÓ ÉÎÔÅÎÄÅÄ ÔÏ ÃÏÖÅÒȢȱ 109 
 
7Å ÄÏ ÎÏÔ ÑÕÅÓÔÉÏÎ ÔÈÅ ÉÎÔÅÎÔÉÏÎÓ ÏÆ ÔÈÅ ÓÔÁÆÆ ÁÎÄ ÍÅÍÂÅÒÓ ÏÆ ÔÈÅ ÂÏÁÒÄ ×ÈÏ ÁÒÅ ÐÁÒÔÉÃÉÐÁÔÉÎÇ )ÎÓÔÉÔÕÔÅȭÓ ×ÏÒËȢ   
But we are concerned that the funding, authority, and mechanisms established in law set in motion a process that 
will encourage government-funded research to be used by government officials to make coverage determinations 
and deny care to patients care in government-run programs.  
 

Supporters of the Health Law Embraced Government-Run CER 
 
On December 11, 2008, the President nominated former South Dakota Senator Tom Daschle to be Secretary of HHS 
and appointed Dr. Jeanne Lambrew to be Deputy Director of the White House Office of Health Reform.110  A few 
years prior, Daschle and Lambrew co-authored a book, Critical: What We Can Do About The Healthcare Crisis.  In the 
book, Daschle and Lambrew praise the work  of NICE in Britain, recommend creating an agency like NICE in the 
United States, and characterize NICE as Á ÖÁÌÕÅ ÆÏÒ ÔÁØÐÁÙÅÒÓ ÂÅÃÁÕÓÅ ÉÔ ȰÅÎÓÕÒÅɍÓɎ ÑÕÁÌÉÔÙ ÁÎÄ ÒÅÉÎɍÓɎ ÉÎ ÃÏÓÔÓȢȱ111   
 

                                                           
104 wƛŎƘŀǊŘ {Φ CƻǎǘŜǊΣ άtŀǘƛŜƴǘ-/ŜƴǘŜǊŜŘ hǳǘŎƻƳŜǎ wŜǎŜŀǊŎƘ ¢Ǌǳǎǘ CǳƴŘΣέ /ƘƛŜŦ !ŎǘǳŀǊȅΣ hŦŦƛŎŜ ƻŦ ǘƘŜ !ŎǘǳŀǊȅΣ /ŜƴǘŜǊǎ ŦƻǊ aŜŘƛŎŀǊŜ ŀƴŘ aŜŘƛŎŀƛŘ {ŜǊǾƛŎŜǎΣ February 
23, 2012, Memorandum to U.S. Senator Tom Coburn, M.D. 
105 wƛŎƘŀǊŘ {Φ CƻǎǘŜǊΣ άtŀǘƛŜƴǘ-/ŜƴǘŜǊŜŘ hǳǘŎƻƳŜǎ wŜǎŜŀǊŎƘ ¢Ǌǳǎǘ CǳƴŘΣέ CŜōǊǳŀǊȅ ноΣ нлмн ƳŜƳƻ ǘƻ ¦Φ{Φ {ŜƴŀǘƻǊ ¢ƻƳ /ƻōǳǊƴΣ aΦ5Φ 
106 9ŘǿŀǊŘ [ƛǳ ŀƴŘ /ŀǊƻƭ tŜǘǘƛǘΣ ά9ƴŦƻǊŎŜƳŜƴǘ ƻŦ CŜŜǎ LƳǇƻǎŜŘ ǘƻ Cƛƴŀnce the Patient-/ŜƴǘŜǊŜŘ hǳǘŎƻƳŜǎ wŜǎŜŀǊŎƘ LƴǎǘƛǘǳǘŜ ¢Ǌǳǎǘ CǳƴŘΣέ /ƻƴƎǊŜǎǎƛƻƴŀƭ wŜǎŜŀǊŎƘ 
Service Memo to U.S. Senator Tom Coburn, MD, February 10, 2012. 
107 9ŘǿŀǊŘ [ƛǳ ŀƴŘ /ŀǊƻƭ tŜǘǘƛǘΣ ά9ƴŦƻǊŎŜƳŜƴǘ ƻŦ CŜŜǎ LƳǇƻǎŜŘ ǘƻ CƛƴŀƴŎŜ ǘƘŜ tŀǘƛŜƴǘ-Centered Outcomes ReǎŜŀǊŎƘ LƴǎǘƛǘǳǘŜ ¢Ǌǳǎǘ CǳƴŘΣέ /ƻƴƎǊŜǎǎƛƻƴŀƭ wŜǎŜŀǊŎƘ 
Service Memo to U.S. Senator Tom Coburn, MD, February 10, 2012. 
108 9ŘǿŀǊŘ [ƛǳ ŀƴŘ /ŀǊƻƭ tŜǘǘƛǘΣ ά9ƴŦƻǊŎŜƳŜƴǘ ƻŦ CŜŜǎ LƳǇƻǎŜŘ ǘƻ CƛƴŀƴŎŜ ǘƘŜ tŀǘƛŜƴǘ-/ŜƴǘŜǊŜŘ hǳǘŎƻƳŜǎ wŜǎŜŀǊŎƘ LƴǎǘƛǘǳǘŜ ¢Ǌǳǎǘ CǳƴŘΣέ /ƻƴƎǊŜssional Research 
Service Memo to U.S. Senator Tom Coburn, MD, February 10, 2012. 
109 9ŘǿŀǊŘ [ƛǳ ŀƴŘ /ŀǊƻƭ tŜǘǘƛǘΣ ά9ƴŦƻǊŎŜƳŜƴǘ ƻŦ CŜŜǎ LƳǇƻǎŜŘ ǘƻ CƛƴŀƴŎŜ ǘƘŜ tŀǘƛŜƴǘ-/ŜƴǘŜǊŜŘ hǳǘŎƻƳŜǎ wŜǎŜŀǊŎƘ LƴǎǘƛǘǳǘŜ ¢Ǌǳǎǘ CǳƴŘΣέ /ƻƴƎǊŜǎǎƛƻƴŀƭ wŜǎŜŀǊŎƘ 
Service Memo to U.S. Senator Tom Coburn, MD, February 10, 2012. 
110 WƻƘƴ ±ŀƴŘŜǾŜƴǘŜǊΣ ά5ƻƴϥǘ hǾŜǊƭƻƻƪ 5ǊΦ [ŀƳōǊŜǿΣ ¢ƻŘŀȅϥǎ ΨhǘƘŜǊΩ .ƛƎ !ǇǇƻƛƴǘƳŜƴǘΣέ ¢ƘǳǊǎŘŀȅΣ 5ŜŎŜƳōŜǊ ммΣ нллуΣ http://www.seiu.org/2008/12/dont-overlook-
dr-lambrew-todays-other-big-appointment.php Dr. Lambrew later served as the Director of the Office of Health Reform at HHS. 
111 Senator Tom Daschle with Scott S. Greenberger and Jeanne M. Lambrew, Critical: What We Can Do About the Health-Care Crisis, 2008, Thomas Dunne Books.  At 
pages 172-173,  page 159, page 127. 

http://www.seiu.org/2008/12/dont-overlook-dr-lambrew-todays-other-big-appointment.php
http://www.seiu.org/2008/12/dont-overlook-dr-lambrew-todays-other-big-appointment.php
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Lawmakers on Capitol Hill also took steps toward government-centered CER by introducing legislation promoting 
it .112  In fact, in the Senate Health, Education, Labor, and Pensions Committee during consideration of the health 
care bill, Congressional Democrats voted three times to reject an amendment which would have prohibited 
government-funded CER from being used by any government entity for payment, coverage or treatment decisions. 
Similar Republican amendments in the Senate Finance Committee were rejected along party lines later in 
September of that year.   
 
Because of the widespread concerns raised about the CER provisions in 
the health care bills, changes were made before the bill became law.  But 
the primary changes to the bill text largely just prohibited the Secretary 
of Health and Human Services (HHS) from use metrics like are utilized in 
Britain to approve or deny payments for patients that essentially 
measure the quality of year of life.113   
 
Then, less than one month after the health bill was passed, the President 
announced his intent to nominate Dr. Donald Berwick to serve as the 
next CMS Administrator.114 Dr. Berwick has a clear record of supporting 
government-centered CER. In a June 2009 interview referencing 
"ÒÉÔÁÉÎȭÓ ÇÏÖÅÒÎÍÅÎÔ-run CER entityȟ $ÒȢ "ÅÒ×ÉÃË ÓÁÉÄ Ȱ.)#% ÉÓ 
extremely effective and a conscientious, valuable, and ɀ importantly ɀ 
knowledge-ÂÕÉÌÄÉÎÇ ÓÙÓÔÅÍȢ  4ÈÅ ÆÁÃÔ ÔÈÁÔ ÉÔȭÓ Á ÂÏÇÅÙÍÁÎ ÉÎ ÔÈÉÓ 
country is a polÉÔÉÃÁÌ ÆÁÃÔȟ ÎÏÔ Á ÔÅÃÈÎÉÃÁÌ ÏÎÅȢȱ 115  He was asked about 
the charge that CER will lead to the denial of health care.  Ȱ7Å ÃÁÎ ÍÁËÅ 
Á ÓÅÎÓÉÂÌÅ ÓÏÃÉÁÌ ÄÅÃÉÓÉÏÎ ÁÎÄ ÓÁÙȟ Ȭ7ÅÌÌȟ ÁÔ ÔÈÉÓ ÐÏÉÎÔȟ ÔÏ ÈÁÖÅ ÁÃÃÅÓÓ ÔÏ Á 
particular additional benefit [new drug or medical intervention] is so 
expensive that our taxpayers hÁÖÅ ÂÅÔÔÅÒ ÕÓÅ ÆÏÒ ÔÈÏÓÅ ÆÕÎÄÓȟȭȱ ÓÁÉÄ $ÒȢ 
Berwick.116 ȰWe make those decisions all the time. The decision is not whether or not we will ration care ɀ the 
decision is whether we will ration care with our ÅÙÅÓ ÏÐÅÎȢ !ÎÄ ÒÉÇÈÔ ÎÏ×ȟ ×Å ÁÒÅ ÄÏÉÎÇ ÉÔ ÂÌÉÎÄÌÙȢȱ117 
 
4ÈÅÓÅ ÁÎÄ ÏÔÈÅÒ ÃÏÍÍÅÎÔÓ ×ÅÒÅ ÓÏ ÃÏÎÃÅÒÎÉÎÇ ÁÎÄ ÕÎÐÏÐÕÌÁÒ $ÒȢ "ÅÒ×ÉÃËȭÓ ÃÏÎÆÉÒÍÁÔÉÏÎ ÈÅÁÒÉÎÇ ×ÁÓ ÎÅÖÅÒ 
scheduled, and he never was confirmed as Administrator of the Center for Medicare and Medicaid Services.  But the 
health care bill did become law, and the law did create a new quasi-governmental entity to fund CER research that 
ÍÁÙ ÂÅ ÕÓÅÄ ÔÏ ÊÕÓÔÉÆÙ ÄÅÃÉÓÉÏÎÓ ×ÈÉÃÈ ÃÏÕÌÄ ÄÅÎÙ ÃÏÖÅÒÁÇÅ ÁÎÄ ÐÁÙÍÅÎÔ ÆÏÒ ÐÁÔÉÅÎÔÓȭ ÃÁÒÅȢ 
 

 
 
 

                                                           
112 Section 1182(a) of the Baucus-Conrad Patient-/ŜƴǘŜǊŜŘ hǳǘŎƻƳŜǎ wŜǎŜŀǊŎƘ !Ŏǘ ōƛƭƭ ǇǊƻǾƛŘŜǎΣ άόŀύ ¢ƘŜ {ŜŎǊŜǘŀǊȅ Ƴŀȅ ƻƴƭȅ ǳǎŜ ŜǾƛŘŜƴŎŜ ŀƴŘ ŦƛƴŘƛƴƎǎ ŦǊƻƳ 
comparative effectiveness research under section 1181 to make a determination regarding coverage if such use is through an itŜǊŀǘƛǾŜ ŀƴŘ ǘǊŀƴǎǇŀǊŜƴǘ ǇǊƻŎŜǎǎέ 
meeting specified requirements. (Emphasis added.)  On June 16, 2009, the Senate Health, Education, Labor and Pensions (HELP Committee) started to debate the 
Affordable Health Choices Act, the healthcare reform proposal of Senators Kennedy and Dodd (the HELP bill).  Section 219 of the HELP bill would create a new 
government C.E.R. agency called the Center for Health Outcomes Research and Evaluation (the Center) within HHS 
113 bŀǘƛƻƴŀƭ LƴǎǘƛǘǳǘŜǎ ŦƻǊ IŜŀƭǘƘ ŀƴŘ /ƭƛƴƛŎŀƭ 9ȄŎŜƭƭŜƴŎŜ ǿŜōǎƛǘŜΣ άaŜŀǎǳǊƛƴƎ ŜŦŦŜŎǘƛǾŜƴŜǎǎ ŀƴŘ Ŏƻǎǘ ŜŦŦŜŎǘƛǾŜƴŜǎǎΥ ǘƘŜ v![¸Σέ 
http://www.nice.org.uk/newsroom/features/measuringeffectivenessandcosteffectivenesstheqaly.jspΤ /Φ {ǘŜǇƘŜƴ wŜŘƘŜŀŘΣ 9Ǌƛƴ 5Φ ²ƛƭƭƛŀƳǎΣ Ŝǘ ŀƭΦ άtǳōƭƛŎ IŜŀƭǘƘΣ 
Workforce, Quality, and Related Provisions in PP!/!Υ {ǳƳƳŀǊȅ ŀƴŘ ¢ƛƳŜƭƛƴŜΣέ /ƻƴƎǊŜǎǎƛƻƴŀƭ wŜǎŜŀǊŎƘ {ŜǊǾƛŎŜΣ {ŜǇǘŜƳōŜǊ нΣ нлмл όwпмнтуύ  
http://www.crs.gov/pages/Reports.aspx?PRODCODE=R41278&Source=search#_Toc276029656  
114 President Obama Nominates Dr. Donald Berwick for Administrator of the Centers for Medicare and Medicaid Services, Office of the Press Secretary, The White 
House, April 19, 2010, http://www.whitehouse.gov/the-press-office/president-obama-nominates-dr-donald-berwick-administrator-centers-medicare-and-medi  
115 Katherine T. Adams, ά!ƴ LƴǘŜǊǾƛŜǿ ǿƛǘƘ 5ǊΦ 5ƻn Berwick: Rethinking Comparative Effectiveness 
wŜǎŜŀǊŎƘΣέ ƘǘǘǇΥκκǿǿǿΦōƛƻǘŜŎƘƴƻƭƻƎȅƘŜŀƭǘƘŎŀǊŜΦŎƻƳκƧƻǳǊƴŀƭκŦǳƭƭǘŜȄǘκсκнκ.IлслнлорΦǇŘŦΚ/CL5Ґмлпулофсуϧ/C¢hY9bҐпннлппнл 
116  Katherine T. Adams, ά!ƴ LƴǘŜǊǾƛŜǿ ǿƛǘƘ 5ǊΦ 5ƻƴ .ŜǊǿƛŎƪΥ wŜǘƘƛƴƪƛƴƎ /ƻƳǇŀǊŀǘƛǾŜ 9ŦŦŜŎǘƛǾŜness 
wŜǎŜŀǊŎƘΣέ ƘǘǘǇΥκκǿǿǿΦōƛƻǘŜŎƘƴƻƭƻƎȅƘŜŀƭǘƘŎŀǊŜΦŎƻƳκƧƻǳǊƴŀƭκŦǳƭƭǘŜȄǘκсκнκ.IлслнлорΦǇŘŦΚ/CL5Ґмлпулофсуϧ/C¢hY9bҐпннлппнл 
117 Katherine T. Adams, ά!ƴ LƴǘŜǊǾƛŜǿ ǿƛǘƘ 5ǊΦ 5ƻƴ .ŜǊǿƛŎƪΥ wŜǘƘƛƴƪƛƴƎ /ƻƳǇŀǊŀǘƛǾŜ 9ŦŦŜŎǘƛǾŜƴŜǎǎ 
wŜǎŜŀǊŎƘΣέ ƘǘǘǇΥκκǿǿǿΦōƛƻǘŜŎƘƴƻƭƻƎȅƘŜŀƭthcare.com/journal/fulltext/6/2/BH0602035.pdf?CFID=104803968&CFTOKEN=42204420 

http://www.nice.org.uk/newsroom/features/measuringeffectivenessandcosteffectivenesstheqaly.jsp
http://www.crs.gov/pages/Reports.aspx?PRODCODE=R41278&Source=search#_Toc276029656
http://www.whitehouse.gov/the-press-office/president-obama-nominates-dr-donald-berwick-administrator-centers-medicare-and-medi
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Law Allows Institute-Funded Research to Be Used To Deny Payment for Medical Treatments 
 
Some observers of the health care law think that because of changes made that all concerns about the denial of care 
have been eliminated. But this is not the case in several ways.   
 
First, nothing in the law limits the research findings from being applied to practice guidelines for doctors, or 
coverage and payments decisions for public health programs.  The Secretary of HHS may use the research in 
ÍÁËÉÎÇ ÃÏÖÅÒÁÇÅ ÄÅÔÅÒÍÉÎÁÔÉÏÎÓȭ ÉÎ -ÅÄÉÃÁÒÅ ÁÎÄ -ÅÄÉÃÁid ɀ and the cost of treatments is not completely barred 
from being considered either.  In fact, after the provision banning British-like measures of life-years, the law says 
that nothing shall: 
 

 Ȱprevent the Secretary from using evidence or findings from such comparative clinical effectiveness 
research in determining coverage, reimbursement, or incentive programs under such title based upon a 
comparison of the difference in the effectiveness of alternative health care treatments in extending an 
individualȭÓ ÌÉÆÅ ÄÕÅ ÔÏ ÔÈÁÔ ÉÎÄÉÖÉÄÕÁÌȭÓ ÁÇÅȟ ÄÉÓÁÂÉÌÉÔÙȟ ÏÒ ÔÅÒÍÉÎÁÌ ÉÌÌÎÅÓÓȢȱ 

 
As physicians, we appreciate the fact that quality 
comparative research can be used by physicians to 
help patients make more informed decisions. Our 
concern is not that the government funds medical 
research. Our concern is that government 
bureaucrats will be empowered to make decisions 
for government-run health programs based on 
perceived program costs, not patient care.   
 
A second concern is that the law includes only a fig-
leaf of transparency in the decision-making process. 
The Institute itself is not subject to the regular rules 
that govern advisory bodies of the federal 
government, like the Federal Advisory Committee 
Act of 1972 which sets the requirements for 
management and oversight of federal committees or 
the Administrative Procedure Act of 1946 which requires notice and comment periods for federal rule-making.  
This means there are effectively no requirements in law to ensure transparency in decisions the Secretary may 
make uÓÉÎÇ #%2Ȣ  3ÅÃÔÉÏÎ ρρψς ÏÆ ÔÈÅ ÌÁ× ÄÏÅÓ ÒÅÑÕÉÒÅ ÔÈÅ 3ÅÃÒÅÔÁÒÙ ÏÆ ((3 ÔÏ ÁÄÏÐÔ ȰÁÎ ÉÔÅÒÁÔÉÖÅ ÁÎÄ ÔÒÁÎÓÐÁÒÅÎÔ 
ÐÒÏÃÅÓÓ ×ÈÉÃÈ ÉÎÃÌÕÄÅÓ ÐÕÂÌÉÃ ÃÏÍÍÅÎÔȱ ×ÈÅÎ ÕÓÉÎÇ ȰÅÖÉÄÅÎÃÅ ÁÎÄ ÆÉÎÄÉÎÇÓ ÆÒÏÍ ÒÅÓÅÁÒÃÈȱ ÃÏÎÄÕÃÔÅÄ ÂÙ ÔÈÅ 
Institute. However, there is no legal definÉÔÉÏÎ ÏÆ ×ÈÁÔ ÁÎ ȰÉÔÅÒÁÔÉÖÅ ÁÎÄ ÔÒÁÎÓÐÁÒÅÎÔ ÐÒÏÃÅÓÓ ÉÓȟȱ ÎÏÒ ÁÒÅ ÔÈÅÒÅ 
ÒÅÑÕÉÒÅÍÅÎÔÓ ÒÅÌÁÔÅÄ ÔÏ ÄÅÆÉÎÉÎÇ ȰÐÕÂÌÉÃ ÃÏÍÍÅÎÔȢȱ   
 
A third large concern is the dynamic effect that government-centered CER may have in American health care.  
Because Medicare is the largest payer in many market areas, commercial health insurance plans often benchmark 
reimbursement rates and coverage decisions to the Medicare program.  If the Secretary of HHS decides to deny 
coverage or payment to a treatment under Medicare because of ÔÈÅ )ÎÓÔÉÔÕÔÅȭÓ #%2ȟ ÔÈÉÓ ÄÅÃÉÓÉÏÎ ×ÉÌÌ ÌÉËÅÌÙ ÈÁÖÅ 
rippled effects in the commercial market as well.118  As we have explained in prior reports, the changes in the law 
will dramatically increase health costs and premiums.119 With premiums increasing under the law, health plans 
could be forced to adopt the cost-reduction of a CER-backed coverage decision to maintain their stability in certain 
markets.  
 

                                                           
118 It is worrisome enough that patients in the Medicare and Medicaid programs may be denied care, but it is even more concerning those patients in commercial 
plans could be denied too.  If this seems like an implausible outcome, consider that other massive interventions in health insurance under the law.   
119 Coburn, Tom and Barrasso, John.  Bad Medicine:  A Check-Up on the New Federal Health Law, July 2010, http://tinyurl.com/29st6b7 page 5 

http://tinyurl.com/29st6b7
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Health care choices are inherently personal, and the needs of individual patients vary widely. We believe individual 
patients and their physicians should make health care choices. But because patients in government-run health care 
ÐÒÏÇÒÁÍÓ ÏÆÔÅÎ ÈÁÖÅ ÌÉÔÔÌÅ ÃÈÏÉÃÅȟ ×Å ÁÒÅ ÃÏÎÃÅÒÎÅÄ ÔÈÅ )ÎÓÔÉÔÕÔÅȭÓ ÆÉÎÄÉÎÇÓ ×ÉÌÌ ÂÅ ÕÓÅÄ ÔÏ ÄÅÎÙ ÐÁÙÍÅÎÔ ÏÒ 
coverage for medical care patients need.   
 
Government-Run CER Denies Patients Care in Britain 
 
The ÃÌÁÉÍÓ ÆÏÒ ÎÅÅÄÉÎÇ ÍÏÒÅ ÉÎÆÏÒÍÁÔÉÏÎ ÏÎ ÈÅÁÌÔÈ ÃÁÒÅȭÓ ȰÂÅÓÔ ÐÒÁÃÔÉÃÅÓȱ ÄÕÒÉÎÇ ÔÈÅ ÎÁÔÉÏÎÁÌ ÈÅÁÌÔÈ ÒÅÆÏÒÍ 
debates mirrors arguments in Great Britain when they established the National Institute of Comparative 
Effectiveness (NICE).  The Guardian reported in 1998 that Ȱ(ÅÁÌÔÈ ÍÉÎÉÓÔÅÒÓ ÁÒÅ ÓÅÔÔÉÎÇ ÕÐ ɍ.)#%Ɏȟ ÄÅÓÉÇÎÅÄ ÔÏ 
ensure that every treatment, operation, or medicine used is the proven best. It will root out under-performing 
doctors ÁÎÄ ÕÓÅÌÅÓÓ ÔÒÅÁÔÍÅÎÔÓȟ ÓÐÒÅÁÄÉÎÇ ÂÅÓÔ ÐÒÁÃÔÉÃÅÓ ÅÖÅÒÙ×ÈÅÒÅȢȱ120 
 
In 1999, Great Britain established the National Institute of Clinical Excellence as part of its government-run health 
care systemȢ  !ÃÃÏÒÄÉÎÇ ÔÏ ÉÔÓ ×ÅÂÓÉÔÅȟ .)#% ȰÌÏÏËÓ ÁÔ ÐÁÒÔÉÃÕÌÁÒ ÄÒÕÇÓ ÁÎd devices when the availability of the drug 
or device varies across the country. This may be because of different local prescribing or funding policies, or 
because there is confusion or uncertainty over its value.  Our advice ends the uncertainty and helps to standardize 
ÁÃÃÅÓÓ ÔÏ ÈÅÁÌÔÈÃÁÒÅ ÁÃÒÏÓÓ ÔÈÅ ÃÏÕÎÔÒÙȢȱ121 
 
NICE says it bases CER ÅÖÁÌÕÁÔÉÏÎÓ ÏÎ ȰÁ ÒÅÖÉÅ× ÏÆ ÃÌÉÎÉÃÁÌ ÁÎÄ ÅÃÏÎÏÍÉÃ ÅÖÉÄÅÎÃÅȢ  #ÌÉÎÉÃÁÌ ÅÖÉÄÅÎÃÅ ÍÅÁÓÕÒÅÓ ÈÏ× 
well the medicine or treatment works. Economic evidence measures how well the medicine or treatment works in 
relation to how much it costs the NHS ɀ ÄÏÅÓ ÉÔ ÒÅÐÒÅÓÅÎÔ ÖÁÌÕÅ ÆÏÒ ÍÏÎÅÙȩȱ122  Despite such benign-sounding 
descriptions, in reality, the effect is that NICE decisions often deny or delay patient access to therapies.  Here are 
seÖÅÒÁÌ ÅØÁÍÐÌÅÓ ÏÆ .)#%ȭÓ ÁÃÔÉÏÎÓȢ  
 
¶ Denied breast cancer patients life-extending drugs123 that are routinely used in other European countries.124 
¶ Denied multiple sclerosis patients innovative new treatments for 2.5 years125, then allowed the treatments for 

only 1 in 10 patients.126 The British Multiple Sclerosis Society protested that the British government was 
ȰÆÁÉÌÉÎÇ ÐÅÏÐÌÅ ×ÉÔÈ -3Ȣȱ127 

¶ Denied early-ÓÔÁÇÅ !ÌÚÈÅÉÍÅÒȭÓ ÐÁÔÉÅÎÔÓ ÍÅÄÉÃÁÔÉÏÎȟ ÒÅÑÕÉÒÉÎÇ ÔÈÅÉÒ ÃÏÎÄÉÔÉÏÎ ÔÏ ×ÏÒÓÅÎ ÂÅÆÏÒÅ ÁÕÔÈÏÒÉÚÉÎÇ ÕÓÅ 
of medicine that wÏÕÌÄ ÈÁÖÅ ÐÒÅÖÅÎÔÅÄ !ÌÚÈÅÉÍÅÒȭÓ ÆÒÏÍ ÐÒÏÇÒÅÓÓÉÎÇ ÉÎ ÔÈÅ ÆÉÒÓÔ ÐÌÁÃÅȢ 4ÈÅ 5Ȣ+Ȣ !ÌÚÈÅÉÍÅÒȭÓ 
3ÏÃÉÅÔÙ ÃÁÌÌÅÄ ÔÈÉÓ ȰÃÒÕÅÌ ÁÎÄ ÕÎÅÔÈÉÃÁÌȱȢ128 

¶ Denied life-prolonging treatments to kidney cancer patients.  The patient advocacy group Cancer Research UK  
pointed out tÈÉÓ ÌÅÆÔ ÓÏÍÅ ÐÁÔÉÅÎÔÓ ×ÉÔÈ ȰÎÏ ÏÔÈÅÒ ÔÒÅÁÔÍÅÎÔ ÏÐÔÉÏÎȢȱ129 

¶ Denied macular degeneration patients drugs until they first went blind in one eye.130 The Royal National 
)ÎÓÔÉÔÕÔÅ ÏÆ "ÌÉÎÄ 0ÅÏÐÌÅ ÓÁÉÄȟ Ȱ#ÏÕÎÔÌÅÓÓ ÐÁÔÉÅÎÔÓ ÈÁÖÅ ÁÌÒÅÁÄÙ ÂÅÅÎ ÅÉÔÈÅÒ ÒÏÂÂÅÄ ÏÆ ÔÈÅÉÒ ÓÉght, or stripped of 
ÔÈÅÉÒ ÓÁÖÉÎÇÓȟ ÔÏ ÐÁÙ ÆÏÒ ÐÒÉÖÁÔÅ ÔÒÅÁÔÍÅÎÔȢȱ131  

                                                           
120 ²ŀƭƭ {ǘǊŜŜǘ WƻǳǊƴŀƭΣ άhŦ bL/9 ŀƴŘ aŜƴΣέ http://online.wsj.com/article/SB124692973435303415.html.  
121 National Institute for Health and Clinical Excellence, http://www.nice.org.uk/aboutnice/whatwedo/abouttechnologyappraisals/about_technology_appraisals.jsp. 
122 National Institute for Health and Clinical Excellence,http://www.nice.org.uk/aboutnice/whatwedo/abouttechnologyappraisals/about_technology_appraisals.jsp.  
NHS stands for National Health Service, the British publicly funded healthcare service. 
123 wŜǳǘŜǊǎΣ ά¦Yϥǎ bL/9 .ƭƻŎƪǎ DƭŀȄƻ .ǊŜŀǎǘ /ŀƴŎŜǊ 5ǊǳƎ !ƎŀƛƴΣέ ²ŜŘ hŎǘ нмΣ нллфΣ http://www.reuters.com/article/rbssHealthcareNews/idUSLL24511020091021  
124 WŜƴƴȅ IƻǇŜΣ ά.ǊŜŀǎǘ /ŀƴŎŜǊ {ǳŦŦŜǊŜǊǎ ²ƛƭƭ .Ŝ Denied Life-9ȄǘŜƴŘƛƴƎ 5ǊǳƎ /ƘŀƳǇƛƻƴŜŘ .ȅ WŀƴŜ ¢ƻƳƭƛƴǎƻƴΣέ hŎǘƻōŜǊ нмΣ нллфΦ 
http://www.dailymail.co.uk/health/article-1221945/Breast-cancer-sufferers-denied-life-extending-drug-championed-Jane-Tomlinson.html. 
125 bǳŀƭŀ aƻǊŀƴΣ ά.ƛƻƎŜƴ ǿƛƴǎ ¦Y ŀǇǇǊƻǾŀƭ ŦƻǊ ¢ȅǎŀōǊƛ ǊŜƛƳōǳǊǎŜƳŜƴǘΣέ BioWorld International, July 4, 2007, accessed by High Beam Research online., 
http://www.highbeam.com/doc/1G1-166351040.html  
126 {ŀǊŀƘ .ƻǎŜƭŜȅΣ άhƴƭȅ hƴŜ Lƴ мл tŜƻǇƭŜ ²ƛǘƘ aǳƭǘƛǇƭŜ {ŎƭŜǊƻǎƛǎ !ǊŜ .ŜƛƴƎ ¢ǊŜŀǘŜŘ ²ƛǘƘ YŜȅ 5ǊǳƎΣ DƻǾŜǊƴƳŜƴǘ !ŘƳƛǘǎΣέ 5ŜŎŜƳōŜǊ мрΣ нллуΣ ¢ƘŜ DǳŀǊŘƛŀƴΦ, 
http://www.guardian.co.uk/science/2008/dec/16/multiple-sclerosis-drugs-tysabri. 
127 The MS Society, U.K. http://www.mssociety.org.uk/get_involved/policy_campaigns/key_issues/access_to_treatment/index.html. 
128 AlzheimŜǊΩǎ {ƻŎƛŜǘȅ ό¦YύΣ άbL/9 {ŀȅǎ bƻ ǘƻ !ƭȊƘŜƛƳŜǊϥǎ !ǇǇŜŀƭΣέ tǊŜǎǎ wŜƭŜŀǎŜΣ hŎǘƻōŜǊ ммΣ нллсΣ 
http://alzheimers.org.uk/site/scripts/press_article.php?pressReleaseID=105. 
129 IŜƴǊȅ {ŎƻǿŎǊƻŦǘΣ άbL/9 5ŜŎƛǎƛƻƴ hƴ YƛŘƴŜȅ /ŀƴŎŜǊ 5ǊǳƎǎ ς IŀǾŜ ¸ƻǳǊ {ŀȅΣέ /ŀƴŎŜǊ wŜǎŜŀǊŎƘ UK, August 6, 2008  
http://scienceblog.cancerresearchuk.org/2008/08/06/nice-decision-on-kidney-cancer-drugs-have-your-say/.   

http://online.wsj.com/article/SB124692973435303415.html
http://www.nice.org.uk/aboutnice/whatwedo/abouttechnologyappraisals/about_technology_appraisals.jsp
http://www.reuters.com/article/rbssHealthcareNews/idUSLL24511020091021
http://scienceblog.cancerresearchuk.org/2008/08/06/nice-decision-on-kidney-cancer-drugs-have-your-say/
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¶ $ÅÎÉÅÄ 4ÙÐÅ ρ ÄÉÁÂÅÔÉÃÓȭ ÁÃÃÅÓÓ ÔÏ ÉÎÓÕÌÉÎ ÐÕÍÐ ÔÈÅÒÁÐÙȢ  !ÃÃÏÒÄÉÎÇ ÔÏ ÔÈÅ ÐÁÔÉÅÎÔ ÇÒÏÕÐ $ÉÁÂÅÔÅÓ 5+ȟ ÔÈÉÓ 
decision made the therapy up to ten times more available in America than in Britain.132 

¶ Denied access to the only drugs available to treat aggressive brain tumors. A coalition of cancer patient groups 
ÃÁÌÌÅÄ ÔÈÉÓ ÄÅÃÉÓÉÏÎ ȰÕÎÆÁÉÒ ÁÎÄ ÕÎÁÃÃÅÐÔÁÂÌÅȱȢ133 

¶ Denied access to drugs for mesothelioma, a disease caused by exposure to asbestos.134 
¶ Denied access to treatments for advanced bowel cancer. The patient advocacy group Bowel Cancer UK said the 
ÄÅÃÉÓÉÏÎ ÓÈÏ×ÅÄ Ȱ.)#%ȭÓ ÃÏÎÔÉÎÕÅÄ ÉÎÄÉÆÆÅÒÅÎÃÅ ÔÏ ÐÅÏÐÌÅ ÌÉÖÉÎÇ ×ÉÔÈ ÁÄÖÁÎÃÅÄ ÂÏ×ÅÌ ÃÁÎÃÅÒȢȱ135 

 
Given the concerns raised by patient groups related to patient experiences living under NICE, even some Britons 
have warned lawmakers against adopting government-centered CER approaches.  Karol Sikora, a practicing 
oncologist, is professor of cancer medicine at Imperial College School of Medicine, London, and former head of 
cancer control at the World Health Organization.  In an opinion piece published during the health reform debate, 
3ÉËÏÒÁ ×ÁÒÎÅÄ ÔÈÁÔ #%2 Ȱsounds great, but in Britain we have had a similar system since 1999, and it has cost lives 
and kept the couÎÔÒÙ ÉÎ Á ËÉÎÄ ÏÆ ÍÅÄÉÃÁÌ ÔÉÍÅ ×ÁÒÐȢȱ136  As a practicing oncologist, Sikora said he ×ÁÓ ȰÆÏÒÃÅÄ ÔÏ 
ÇÉÖÅ ÐÁÔÉÅÎÔÓ ÏÌÄÅÒȟ ÃÈÅÁÐÅÒ ÍÅÄÉÃÉÎÅÓȢȱ  (Å ÓÁÉÄ ȰÔÈÅ ÒÅÁÌ ÃÏÓÔ ÏÆ ÔÈÉÓ ÐÅÎÎÙ-pinching is premature death for 
thousands of patients ɀ and higher overall health costs than if they had been treated properly: Sick people are 
ÅØÐÅÎÓÉÖÅȢȱ137   
 
In evaluating the sum of American CER policies, Sikora concluded: Ȱ4ÈÅ ÒÉÓËÓ ÏÆ !ÍÅÒÉÃÁͻÓ ÍÏÖÅ ÔÏ×ÁÒÄ "ÒÉÔÉÓÈ-
style drug evaluation are clear: In Britain it has harmed patients. This is one British import Americans should 
refuse.ȱ 138  We agree.  

                                                                                                                                                                                                                        
130 James ChapƳŀƴ ŀƴŘ WŜƴƴȅ IƻǇŜΣ ά¸ƻǳ aǳǎǘ Dƻ .ƭƛƴŘ Lƴ hƴŜ 9ȅŜ .ŜŦƻǊŜ bI{ ²ƛƭƭ ¢ǊŜŀǘ ¸ƻǳΣέ ¢ƘŜ 5ŀƛƭȅ aŀƛƭΣ http://www.dailymail.co.uk/health/article-
122995/You-blind-eye-NHS-treat-you.html .  
131 WŜƴƴȅ IƻǇŜΣ ά!ŦǘŜǊ ¢ǿƻ-Year Delay 'Left 20,000 People Blind', Patients Finally Get Sight-{ŀǾƛƴƎ 5ǊǳƎ hƴ bI{Σέ ¢ƘŜ 5ŀƛƭȅ aŀƛƭΣ !ǇǊƛƭ мΣ нллуΣ 
http://www.dailymail.co.uk/health/article-553489/After-year-delay-left-20-000-people-blind-patients-finally-sight-saving-drug-NHS.html. 
132 Diabetes UK, website, http://www.diabetes.org.uk/Guide-to-diabetes/Treatment__your_health/Treatments/Insulin/Insulin_pumps/. 
133 ../ bŜǿǎΣ ά5ƻŎǘƻǊǎ 5ŜƳŀƴŘ .Ǌŀƛƴ /ŀƴŎŜǊ 5ǊǳƎǎΣέ February 23, 2006, http://usproxy.bbc.com/2/low/health/4739904.stm. 
134 9ǊƛŎ .ŀȄǘŜǊΣ άCancer drug U-ǘǳǊƴ ōƻƻǎǘΣέ Greenock Telegraph, July 10, 2007, http://www.mesotheliomainternational.org/news17.htm 
135 ../ bŜǿǎΣ ά.ƻǿŜƭ ŎŀƴŎŜǊ ŘǊǳƎ ŀǇǇŜŀƭ ǊŜƧŜŎǘŜŘΣέ January 24, 2007, http://news.bbc.co.uk/2/hi/health/6292533.stm. 
136 Karol Sikora, The Union Leader, New Hampshire, May 12, 2009  
137 Karol Sikora, The Union Leader, New Hampshire, May 12, 2009  
138 Karol Sikora, The Union Leader, New Hampshire, May 12, 2009  

http://www.unionleader.com/article.aspx?headline=Karol+Sikora:+This+health+care+'reform'+will+kill+thousands&articleId=46dca304-6d08-432c-84e4-f7992e75e77f
http://www.unionleader.com/default.aspx?storyDate=2009-05-12
http://www.unionleader.com/article.aspx?headline=Karol+Sikora:+This+health+care+'reform'+will+kill+thousands&articleId=46dca304-6d08-432c-84e4-f7992e75e77f
http://www.unionleader.com/default.aspx?storyDate=2009-05-12
http://www.unionleader.com/article.aspx?headline=Karol+Sikora:+This+health+care+'reform'+will+kill+thousands&articleId=46dca304-6d08-432c-84e4-f7992e75e77f
http://www.unionleader.com/default.aspx?storyDate=2009-05-12
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New Medicare Bureaucracy Empowered 
 
ThÅ 0ÒÅÓÉÄÅÎÔȭÓ ÈÅÁÌÔÈ ÃÁÒÅ ÌÁ× ÃÕÔ Αυσπ ÂÉÌÌÉÏÎ ÆÒÏÍ -ÅÄÉÃÁÒÅ ɀ not to save Medicare for future generations, but to 
start new government programs for others.  As we have noted previously, the Medicare program was facing 
systemic financial problems long before the health care law.   
 
The Medicare program began running a cash flow deficit in 2008 and will  fall short every year in the future. Today, 
the -ÅÄÉÃÁÒÅ ÐÒÏÇÒÁÍȭÓ ÆÉÎÁÎÃÉÎÇ ÉÓ in dire straits.  In fact, the Actuary of the Medicare program has warned that 
the Medicare Hospital Insurance Trust Fund could be bankrupt by 2016.139 According to estimates from the 
Congressional Budget Office (CBO), the Medicare Hospital Insurance Trust Fund will be insolvent soon as well.  
 

CŀƛƭŜŘ ǘƻ LƳǇǊƻǾŜ aŜŘƛŎŀǊŜΣ ²ƻǊǎŜƴŜŘ tǊƻƎǊŀƳΩǎ CƛƴŀƴŎƛƴƎ 
 
Unfortunately, the cuts in the law have only added to the funding problems.  According to -ÅÄÉÃÁÒÅȭÓ ÁÃÔÕÁÒÙ, the 
cuts to Medicare in the law increased the unfunded liabilities of the Medicare program which now total $36.8 
trillion dollars. 140   
 
'ÉÖÅÎ -ÅÄÉÃÁÒÅȭÓ ÓÅÖÅÒÅ ÆÉÎÁÎÃÉÎÇ ÐÒÏÂÌÅÍÓȟ ÔÈÅ ÈÅÁÌÔÈ ÃÁÒÅ 
law could have been an opportunity to improve Medicare and 
help seniors.  Here is one illustrative example of a provision 
which could have been included in the law and could have 
helped seniors and saved money. 
 
 Under basic Medicare, seniors do not have the peace of mind 
that they are protected against significant out-of-pocket 
medical expenses because ɀ unlike most commercial 
insurance ɀ basic Medicare still does not offer seniors 
maximum out-of-pocket protection.  This means that seniors 
can be exposed to unexpected high costs when they get sick. 
!Ó ÔÈÅ #"/ ÅØÐÌÁÉÎÅÄȟ ȰÉÆ -ÅÄÉÃÁÒÅ patients incur extremely 
high medical costs, they may face a significant amount of cost 
sharing because the program does not place a limit on those 
ÅØÐÅÎÓÅÓȢȱ141  This sensible change has been recommended 
by a wide range of experts.  
 
The health care law should ÈÁÖÅ ÃÁÐÐÅÄ ÓÅÎÉÏÒÓȭ ÏÕÔ-of-
pocket expenses.  Simply put, this structural improvement would have helped seniors more than the current 
legislation.  !Ó #"/ ÓÁÉÄȟ ȰÃÁÐÐÉÎÇ ÅÎÒÏÌÌÅÅÓȭ ÏÕÔ-of-pocket expenses would especially help people who develop 
serious illnesses, require extended care, or undergo repeated hospitalizations but lack supplemental coverage for 
their cost sharing. 142  This would also have saved money for taxpayers ɀ up to $30 billion over a decade.143 
 

                                                           
139The Boards of Trustees, Federal Hospƛǘŀƭ LƴǎǳǊŀƴŎŜ ŀƴŘ CŜŘŜǊŀƭ {ǳǇǇƭŜƳŜƴǘŀǊȅ aŜŘƛŎŀƭ LƴǎǳǊŀƴŎŜ ¢Ǌǳǎǘ CǳƴŘΣ ά!ƴƴǳŀƭ wŜǇƻǊǘ ƻŦ ǘƘŜ .ƻŀǊŘǎ ƻŦ ǘƘŜ CŜŘŜǊŀƭ IƻǎǇƛǘŀƭ 
LƴǎǳǊŀƴŎŜ ŀƴŘ CŜŘŜǊŀƭ {ǳǇǇƭŜƳŜƴǘŀǊȅ aŜŘƛŎŀƭ LƴǎǳǊŀƴŎŜ ¢Ǌǳǎǘ CǳƴŘǎέ aŀȅ омΣ нлммΣ ǇŀƎŜ нрΦ  https://www.cms.gov/ReportsTrustFunds/downloads/tr2011.pdf, 
ǇŀƎŜ нрΥ ά¦ƴŘŜǊ ǘƘŜ ƘƛƎƘ-Ŏƻǎǘ ŀǎǎǳƳǇǘƛƻƴǎΣ ƘƻǿŜǾŜǊΣ ŀǎǎŜǘ ŘŜǇƭŜǘƛƻƴ ǿƻǳƭŘ ƻŎŎǳǊ ƛƴ нлмсΦέ 
140 {ƘŀǘǘƻΣ WƻƘƴ άaŜƳƻ ǘƻ {ŜƴŀǘŜ .ǳŘƎŜǘ /ƻƳƳƛǘǘŜŜΥ aŜŘƛŎŀǊŜ ¦ƴŦǳƴŘŜŘ hōƭƛƎŀǘƛƻƴǎ ŦƻǊ нлмл ŀƴŘ нлмм ¢ǊǳǎǘŜŜǎ wŜǇƻǊǘΣέ WǳƴŜ ннΣ нлммΣ 
http://www.docstoc.com/docs/document-preview.aspx?doc_id=82292827  
141 /ƻƴƎǊŜǎǎƛƻƴŀƭ .ǳŘƎŜǘ hŦŦƛŎŜ aŀǊŎƘ нлмм wŜǇƻǊǘΣ άwŜŘǳŎƛƴƎ ǘƘŜ 5ŜŦƛŎƛǘΥ {ǇŜƴŘƛƴƎ ŀƴŘ wŜǾŜƴǳŜ hǇǘƛƻƴǎΣέ ǇƎΦ пфΦ 
http://www.cbo.gov/ftpdocs/120xx/doc12085/03-10-ReducingTheDeficit.pdf     
142 Congressional Budget Office March 20мм wŜǇƻǊǘΣ άwŜŘǳŎƛƴƎ ǘƘŜ 5ŜŦƛŎƛǘΥ {ǇŜƴŘƛƴƎ ŀƴŘ wŜǾŜƴǳŜ hǇǘƛƻƴǎΣέ aŀǊŎƘ млΣ нлммΣ ǇƎΦ пфΦ 
http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/120xx/doc12085/03-10-reducingthedeficit.pdf  
143 /ƻƴƎǊŜǎǎƛƻƴŀƭ .ǳŘƎŜǘ hŦŦƛŎŜ aŀǊŎƘ нлмм wŜǇƻǊǘΣ άwŜŘǳŎƛƴƎ ǘƘŜ 5ŜŦƛŎƛǘΥ {ǇŜƴŘƛƴƎ ŀƴŘ wŜǾŜƴǳŜ hǇǘƛƻƴǎΣέ aŀǊŎƘ млΣ нлммΣ ǇƎΦ пфΦ 
http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/120xx/doc12085/03-10-reducingthedeficit.pdf  

https://www.cms.gov/ReportsTrustFunds/downloads/tr2011.pdf
http://www.docstoc.com/docs/document-preview.aspx?doc_id=82292827
http://www.cbo.gov/ftpdocs/120xx/doc12085/03-10-ReducingTheDeficit.pdf
http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/120xx/doc12085/03-10-reducingthedeficit.pdf
http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/120xx/doc12085/03-10-reducingthedeficit.pdf
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9ƳǇƻǿŜǊŜŘ bŜǿ άLƴƴƻǾŀǘƛƻƴέ .ǳǊŜŀǳŎǊŀŎȅ  
 
But the health care law did not ÃÁÐ ÓÅÎÉÏÒÓȭ ÃÏÓÔÓ ÏÒ ÉÍÐÒÏÖÅ ÂÁÓÉÃ -ÅÄÉÃÁÒÅȢ  The authors of the law missed an 
opportunity to reform our  delivery-system and instead punted the task by creating a new Medicare bureaucracy 
ÃÁÌÌÅÄ ÔÈÅ Ȱ)ÎÎÏÖÁÔÉÏÎ #ÅÎÔÅÒȢȱ  A new analysis by the Congressional Research Service explains that the purpose of 
the Innovation Center ɂfunded with $10 billion in taxpayer dollars ɀ ÉÓ ÔÏ ȰÔÅÓÔ ÉÎÎÏÖÁÔÉÖÅ ÐÁÙÍÅÎÔ ÁÎÄ ÓÅÒÖÉÃÅ 
delivery models to reduce program expenditures under Medicare, MÅÄÉÃÁÉÄȟ ÁÎÄ ÔÈÅ 3ÔÁÔÅ #ÈÉÌÄÒÅÎȭÓ (ÅÁÌÔÈ 
)ÎÓÕÒÁÎÃÅ 0ÒÏÇÒÁÍ ɉ#()0ɊȣȢȢÔÈÅ ÐÕÒÐÏÓÅ ÏÆ ÔÈÅ ÃÅÎÔÅÒ ×ÉÌÌ ÂÅ ÔÏ ÒÅÓÅÁÒÃÈȟ ÄÅÖÅÌÏÐȟ ÔÅÓÔȟ ÁÎÄ ÅØÐÁÎÄ ÉÎÎÏÖÁÔÉÖÅ 
payment and delivery arrangements to improve the quality and reduce the cost of care provided to patientÓȢȱ 144    
 
The Innovation Center will operate under a two-phase process.  The first phase is for ȰÔÅÓÔÉÎÇ.ȱ  The Secretary is 
required to select models that address a defined population with poor clinical outcomes or avoidable expenditures. 
After Phase 1, the Secretary is required to conduct an evaluation of each model tested.  Then the Secretary has the 
authority to expand the duration and scope of a demonstration to be nationwide, if the Secretary determines that 
one of these models would generally reduce spending or improve quality, as determined by the Administrator of 
the Centers for Medicare and Medicaid Services (CMS).   
 
While reducing costs is an important goal, the law effectively just handed bureaucrats $10 billion and assigned 
ÔÈÅÍ ÔÏ ȰÔÅÓÔȱ ÉÄÅÁÓ.  This is a poor substitute for implementing wholesale proven solutions that increase access, 
reduce costs, and improve outcomes.   Moreover there are at several concerns with the manner in which the 
Innovation Center is designed.  
 

Empowered Bureaucrats, But Seniors and Doctors Could Be Negatively Impacted   
 
&ÉÒÓÔȟ ÁÓ ÔÈÅ #23 ÐÏÉÎÔÓ ÏÕÔȟ ȰÔÈÅÒÅ ÁÒÅ ÎÏ ÒÅÆÅÒÅÎÃÅÓ ÉÎ ɍÔÈÅ ÌÁ×Ɏ ÔÏ ÁÎÙ ÅØÔÅÒÎÁÌ ÒÅÖÉÅ×Ó ÏÒ ÃÈÅÃËÓ ÏÎ ÔÈÅ #-3 
ÁÄÍÉÎÉÓÔÒÁÔÏÒȭÓ ÄÅÆÉÎÉÔÉÏÎȱ ÏÆ ×ÈÅÔÈÅÒ ÏÒ ÎÏÔ ÔÈÅ ÍÏÄÅÌÓ ÔÅÓÔÅÄ ÁÃÔÕÁÌÌÙ ÉÍÐÒÏÖÅ ÑÕÁÌity. 145  In fact, CRS 
ÕÎÄÅÒÓÃÏÒÅÓ ÔÈÁÔ ÔÈÅ ÌÁ× ȰÓÅÔÓ ÌÉÍÉÔÁÔÉÏÎÓ ÓÕÃÈ ÔÈÁÔ ÔÈÅÒÅ ×ÉÌÌ ÂÅ ÎÏ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÏÒ ÊÕÄÉÃÉÁÌ ÒÅÖÉÅ×ȱ ÏÆ ÔÈÅ 
ÍÏÄÅÌÓ ÓÅÌÅÃÔÅÄȟ ÔÈÅ ÍÏÄÅÌ ÄÅÓÉÇÎ ÁÎÄ ÄÅÔÁÉÌÓȟ ÏÒ ÅÖÅÎ ȰÄÅÔÅÒÍÉÎÁÔÉÏÎÓ ÒÅÇÁÒÄÉÎÇ ÂÕÄÇÅÔ ÎÅÕÔÒÁÌÉÔÙȢȱ 146 This 
means that the administrator of CMS is the sole individual in the entire federal government with the power to 
ÄÅÃÉÄÅ ×ÈÅÔÈÅÒ ÏÒ ÎÏÔ ÍÏÄÅÌÓ ÔÅÓÔÅÄ ÎÅÇÁÔÉÖÅÌÙ ÉÍÐÁÃÔ ÓÅÎÉÏÒÓȭ ÑÕÁÌÉÔÙ ÏÆ ÃÁÒÅ ÁÎÄ ÍÅÅÔ ÔÈÅ ÆÉÎÁÎÃÉÁÌ ÒÅÑÕÉÒÅÍÅÎÔÓ 
spelled out in law.   
 
The law bars the CenterȭÓ ×ÏÒË ÆÒÏÍ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÏÒ 
judicial review.  So seniors who object or are harmed by a 
demonstration project have no right of recourse in court or 
administrative process. Physicians and hospitals are out of 
luck too, since health care providers are also legally 
prohibited from contesting the Secretary of Health and 
(ÕÍÁÎ 3ÅÒÖÉÃÅÓȭ ɉ((3Ɋ ÕÓÅ ÏÆ ÎÅ× ÐÁÙÍÅÎÔ ÍÏÄÅÌÓȢ  This is 
a significant centralization of power and empowerment of 
government bureaucrats. 
 
Under the law, the Secretary of HHS could choose a 
demonstration project and rapidly expand it nationally ɀ 
even if key stakeholders objected.  This is another of the 

                                                           
144 IŀƘƴΣ WƛƳΦ ά/ŜƴǘŜǊ ŦƻǊ aŜŘƛŎŀǊŜ ŀƴŘ aŜŘƛŎŀƛŘ LƴƴƻǾŀǘƛƻƴΣέ /ƻƴƎǊŜǎǎƛƻƴŀƭ wŜǎŜŀǊŎƘ {ŜǊǾƛŎŜ ƳŜƳƻǊŀƴŘǳƳ ǘƻ {ŜƴΦ ¢ƻƳ /ƻōǳǊƴΣ February 24, 2012. Enabling 
statute: Section 3403 and Section 10320 of the Patient Protection and Affordable Care Act.  
145 IŀƘƴΣ WƛƳΦ ά/ŜƴǘŜǊ ŦƻǊ aŜŘƛŎŀǊŜ ŀƴŘ aŜŘƛŎŀƛŘ LƴƴƻǾŀǘƛƻƴΣέ /ƻƴƎǊŜǎǎƛƻƴŀƭ wŜǎŜŀǊŎƘ {ŜǊǾƛŎŜ ƳŜƳƻǊŀƴŘǳƳ ǘƻ {ŜƴΦ ¢ƻƳ /ƻōǳǊƴΣ CŜōǊǳary 24, 2012. Enabling 
statute: Section 3403 and Section 10320 of the Patient Protection and Affordable Care Act.  
146 IŀƘƴΣ WƛƳΦ ά/ŜƴǘŜǊ ŦƻǊ aŜŘƛŎŀǊŜ ŀƴŘ aŜŘƛŎŀƛŘ LƴƴƻǾŀǘƛƻƴΣέ /ƻƴƎǊŜǎǎƛƻƴŀƭ wŜǎŜŀǊŎƘ {ŜǊǾƛŎŜ ƳŜƳƻǊŀƴŘǳƳ ǘƻ {ŜƴΦ ¢ƻƳ /ƻōǳǊƴΣ CŜōǊǳary 24, 2012. Enabling 
statute: Section 3403 and Section 10320 of the Patient Protection and Affordable Care Act.  
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more than 1,600 new powers the Secretary is given under the law.147  Through the Innovation Center, the Secretary 
of HHS could implement multiple demonstrations nationwide within a very short time.  When evaluating this, the 
CRS concluded ÔÈÁÔ ȰÎÏÔÈÉÎÇ ÉÎ ÓÔÁÔÕÔÅ ×ÏÕÌÄ ÁÐÐÅÁÒ ÔÏ ÅØÐÒÅÓÓÌÙ ÐÒÏÈÉÂÉÔ ÔÈÉÓ ÓÃÅÎÁÒÉÏȢȱ 148  So, the Secretary 
could select demonstrations testing them in Phase 1, issue a cÕÒÓÏÒÙ ȰÅÖÁÌÕÁÔÉÏÎȟȱ ÁÎÄ ÔÈÅÎ ÉÍÐÌÅÍÅÎÔ ÔÈÅÍ 
nationally in Phase 2 ɀ regardless of whether or not physicians and seniors objected.  
  

As Government Grows, $10 Billion in Taxpayer Dollars Is Likely Wasted 
 
Under the new law, the Innovation Center has unlimited hiring authorityɂmeaning they can hire dozens or even 
hundreds of new bureaucrats to grow the size of government.  The Innovation Center is also not required under 
law to implement demonstrations that actually work.  The CRS considers the question of whether or not there are 
ȰÁÎÙ ÒÅÑÕÉÒÅÍÅÎÔÓ ÔÈÁÔ ɍÔÈÅ )ÎÎÏÖÁÔÉÏÎ #ÅÎÔÅÒɎ ÃÏÎÓÉÄÅÒ ÐÁÓÔ ÐÉÌÏÔÓ #-3 ÈÁÓ ÉÍÐÌÅÍÅÎÔÅÄ ÉÎ ÏÒÄÅÒ ÔÏ ÌÅÁÒÎ ÆÒÏÍ 
ÉÎÅÆÆÅÃÔÉÖÅ ɍÅÆÆÏÒÔÓɎȢȱ  #23 ÃÏÎÃÌÕÄÅÄ ȰÔÈÅÒÅ ÁÒÅ ÎÏ ÐÒÏÖÉÓÉÏÎÓ ÉÎ ÔÈÅ ÅÎÁÂÌÉÎÇ ÓÔÁÔÕÔÅ ÔÈÁÔ ÒÅÑÕÉÒÅ ɍÔÈÅ )ÎÎÏÖÁÔÉÏÎ 
CentÅÒɎ ÔÏ ÃÏÎÓÉÄÅÒ ÐÁÓÔ #-3 ÐÉÌÏÔÓ ÉÎ ÉÔÓ ÄÅÌÉÂÅÒÁÔÉÏÎÓȢȱ149 Nor are there requirements that the Innovation Center 
avoid duplicating current demonstrations or efforts being tested in CMS or any other federal health care program.   
4ÈÅ #23 ÍÅÍÏ ÐÏÉÎÔÓ ÏÕÔ ÔÈÁÔ ȰThere are no provisions in the enabling statute that address the duplication of 
ÅÆÆÏÒÔ ×ÉÔÈÉÎ #-3Ȣȱ 150 
 
Without the requirement to learn from past mistakes or avoid duplication, it is likely the Innovation Center will 
waste taxpayer dollars and repeat past mistakes. Consider a recent analysis by the CBO on two decades of previous 
ÄÅÍÏÎÓÔÒÁÔÉÏÎÓȢ  !Ó #"/ ÅØÐÌÁÉÎÅÄȟ ȰÉÎ ÔÈÅ ÐÁÓÔ Ô×Ï ÄÅÃÁÄÅÓȟ -ÅÄÉÃÁÒÅȭÓ ÁÄÍÉÎÉÓÔÒÁÔÏÒÓ ÈÁÖÅ ÃÏÎÄÕÃÔÅÄ 
demonstrations to test two broad approaches to enhancing the quality of health care and improving the efficiency 
ÏÆ ÈÅÁÌÔÈ ÃÁÒÅ ÄÅÌÉÖÅÒÙ ÉÎ -ÅÄÉÃÁÒÅȭÓ ÆÅÅ-for-ÓÅÒÖÉÃÅ ÐÒÏÇÒÁÍȢȱ 151  After conducting a comprehensive evaluation, 
Ȱ#"/ ÆÉÎÄÓ ÔÈÁÔ ÍÏÓÔ ÐÒÏÇÒÁÍÓ ÔÅÓÔÅÄ ÉÎ ÔÈÏÓÅ ÄÅÍÏÎÓÔÒÁÔÉÏÎÓ ÈÁÖÅ ÎÏÔ ÒÅÄÕÃÅÄ ÆÅÄÅÒÁÌ ÓÐÅÎÄÉÎÇ ÏÎ -ÅÄÉÃÁÒÅȢȱ152   
 
4ÈÅ Ȱ)ÎÎÏÖÁÔÉÏÎȱ #ÅÎÔÅÒ is the wrong approach.  It favors government bureaucracy and unelected bureaucrats over 
seniors and their physicians.  Instead of letting bureaucrats gamble with billions of taxpayer dollars, the Congress 
should have adopted proven, common-sense measures to help millions of seniors who depend on the program. 

                                                           
147 /ŜƴǘŜǊ ŦƻǊ IŜŀƭǘƘ ¢ǊŀƴǎŦƻǊƳŀǘƛƻƴΣ άмΣфсу bŜǿ ŀƴŘ 9ȄǇŀƴŘŜŘ {ŜŎǊŜǘŀǊƛŀƭ tƻǿŜǊǎ ¦ƴŘŜǊ ǘƘŜ IŜŀƭǘƘ wŜŦƻǊƳ [ŀǿέ 
http://www.healthtransformation.net/galleries/wallcharts/HHSSecretarialPowersCenterforHealthTransformationv3a1.18.11.pdf  
148 IŀƘƴΣ WƛƳΦ ά/ŜƴǘŜǊ ŦƻǊ aŜŘƛŎŀǊŜ ŀƴŘ aŜŘƛŎŀƛŘ LƴƴƻǾŀǘƛƻƴΣέ /ƻƴƎǊŜǎǎƛƻƴŀƭ wŜǎŜŀǊŎƘ {ŜǊǾƛŎŜ ƳŜƳƻǊŀƴŘǳƳ ǘƻ {ŜƴΦ ¢ƻƳ /ƻōǳǊƴΣ CŜōǊǳŀǊȅ нпΣ нлмнΦ 9ƴŀōƭƛƴƎ 
statute: Section 3403 and Section 10320 of the Patient Protection and Affordable Care Act.  
149 IŀƘƴΣ WƛƳΦ ά/ŜƴǘŜǊ ŦƻǊ aŜŘƛŎŀǊŜ ŀƴŘ aŜŘƛŎŀƛŘ LƴƴƻǾŀǘƛƻƴΣέ /ƻƴƎǊŜǎǎƛonal Research Service memorandum to Sen. Tom Coburn, February 24, 2012. Enabling 
statute: Section 3403 and Section 10320 of the Patient Protection and Affordable Care Act.  
150 IŀƘƴΣ WƛƳΦ ά/ŜƴǘŜǊ ŦƻǊ aŜŘƛŎŀǊŜ ŀƴŘ aŜŘƛŎŀƛŘ LƴƴƻǾŀǘƛƻƴΣέ /ƻƴƎǊŜǎǎƛƻƴŀƭ wŜǎŜŀǊŎƘ Service memorandum to Sen. Tom Coburn, February 24, 2012. Enabling 
statute: Section 3403 and Section 10320 of the Patient Protection and Affordable Care Act.  
151 /ƻƴƎǊŜǎǎƛƻƴŀƭ .ǳŘƎŜǘ hŦŦƛŎŜΣ άLǎǎǳŜ .ǊƛŜŦΥ [Ŝǎǎƻƴǎ ŦǊƻƳ aŜŘƛŎŀǊŜΩǎ 5ŜƳƻƴǎǘǊŀǘƛƻƴ tǊƻƧŜŎǘǎ ƻƴ 5ƛsease Management, Care Coordination, and Value-Based 
tŀȅƳŜƴǘέ WŀƴǳŀǊȅ нлмнΣ http://cbo.gov/publication/42859  
152 /ƻƴƎǊŜǎǎƛƻƴŀƭ .ǳŘƎŜǘ hŦŦƛŎŜΣ άLǎǎǳŜ .ǊƛŜŦΥ [Ŝǎǎƻƴǎ ŦǊƻƳ aŜŘƛŎŀǊŜΩǎ 5ŜƳƻƴǎǘǊŀǘƛƻƴ tǊƻƧŜŎǘǎ ƻƴ 5ƛǎŜase Management, Care Coordination, and Value-Based 
tŀȅƳŜƴǘέ WŀƴǳŀǊȅ нлмнΣ http://cbo.gov/publication/42859  

http://www.healthtransformation.net/galleries/wallcharts/HHSSecretarialPowersCenterforHealthTransformationv3a1.18.11.pdf
http://cbo.gov/publication/42859
http://cbo.gov/publication/42859
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New Insurance Cooperatives to ²ŀǎǘŜ ¢ŀȄǇŀȅŜǊǎΩ 5ƻƭƭŀǊǎ 

While the government-run health care plan was omitted from the final health care bills that became law, many 
Americans may be unaware the law included a new program to fund the creation of new non-profit insurance 
ÃÏÏÐÅÒÁÔÉÖÅÓȢ  4ÈÅÓÅ ÉÎÓÕÒÁÎÃÅ ÃÏÏÐÅÒÁÔÉÖÅÓ ÁÒÅ ÃÁÌÌÅÄ #ÏÎÓÕÍÅÒ /ÒÉÅÎÔÅÄ ÁÎÄ /ÐÅÒÁÔÅÄ 0ÌÁÎÓȟ ÏÒ Ȱ#/-/0ÓȢȱ  The 
Administration explains these co-ÏÐÓ ÁÓ ȰÄÉÒÅÃÔÅd by their customers and designed to offer individuals and small 
businesses additional affordable, consumer-friendly and high-ÑÕÁÌÉÔÙ ÈÅÁÌÔÈ ÉÎÓÕÒÁÎÃÅ ÏÐÔÉÏÎÓȢȱ 153  However, a 
review of the data suggests co-ops are just another example of how the health care law wastes precious taxpayer 
dollars.  
 
CO-htǎ ²ƛƭƭ Cŀƛƭ ¢ƻ wŜǇŀȅ IǳƴŘǊŜŘǎ aƛƭƭƛƻƴǎ ƻŦ ¢ŀȄǇŀȅŜǊǎΩ 5ƻƭƭŀǊǎ  

 
Government-backed loans have long been a 
contested issue in Congress ɀ and for good reason.  
The government-sponsored mortgage lending 
enterprises of Fannie Mae and Freddie Mac 
significantly contributed to the market conditions 
which spawned the housing financial crisis and 
liquidity crisis that led to the economic turmoil in 
2008.   More recently, the Administration has been 
criti cized for its suspect $535 million loan to 
Solyndra, a failed energy company that collapsed 
amidst controversy.154  4ÒÏÕÂÌÉÎÇÌÙȟ ÔÈÅ ÌÁ×ȭÓ ÎÅ× 
insurance cooperatives reinforce concern about 
government loans.  
 

The health care law created two types of new loans for the development of health insurance cooperatives.  The first 
type of loan is designed to pay for start-ÕÐ ÃÏÓÔÓ ɉȰ3ÔÁÒÔ-ÕÐ ,ÏÁÎÓȱɊȟ ÁÎÄ ÈÁÓ ÔÏ ÂÅ ÒÅÐÁÉÄ ÉÎ υ ÙÅÁÒÓȢ  4ÈÅ ÓÅÃÏÎÄ 
type of loans are designed to enable COɀOPs to meet State insurance solvency and reserve requirements 
ɉȰ3ÏÌÖÅÎÃÙ ,ÏÁÎÓȱɊ ÁÎÄ ÈÁÖÅ ÔÏ ÂÅ ÒÅÐÁÉÄ ÉÎ ρυ ÙÅÁÒÓȢ 155   
 
Because CO-OPs will qualify for millions of taxpayer dollars in loans, those dollars may be jeopardized and 
ultimately lost if a new insurance cooperative failed.  Unfortunately, the initial regulation about the new CO-OPs 
project many of the new CO-/0Ó ×ÉÌÌ ÆÁÉÌȢ  !Ó ÔÈÅ ÒÅÇÕÌÁÔÉÏÎ ÅØÐÌÁÉÎÓȟ ÔÈÅ ȰÐÒÉÍÁÒÙ ÅÓÔÉÍÁÔÅ ÉÓ ÔÈÁÔ φυ ÐÅÒÃÅÎÔ ÏÆ ÔÈÅ 
Solvency Loans and 60 percent of the Start-up ,ÏÁÎÓ ÁÒÅ ÒÅÐÁÉÄȢȱ156  This is a staggering omission by the 
Administration that they expect approximately one-third of all health insurance cooperatives to fail to repay their 
loans.157   
 

                                                           
153 .S. Department of Health and Human Services, Centers for Medicare and Medicaid Services, Center for Consumer Information and Insurance Oversight, Fact Sheet: 
άbŜǿ Cederal Loan Program Helps Nonprofits Create Customer-5ǊƛǾŜƴ IŜŀƭǘƘ LƴǎǳǊŜǊǎέΣ 5ŜŎŜƳōŜǊ уΣ нлммΣ 
http://cciio.cms.gov/resources/factsheets/coop_final_rule.html  
154  ¦Φ{Φ 5ŜǇŀǊǘƳŜƴǘ ƻŦ 9ƴŜǊƎȅΣ tǊŜǎǎ wŜƭŜŀǎŜΣ άhōŀƳŀ !ŘƳƛƴƛǎǘǊŀǘƛƻƴ hŦŦŜǊǎ Ϸрор aƛƭƭƛƻƴ [ƻŀƴ DǳŀǊŀƴǘŜŜ ¢ƻ {ƻƭȅƴŘǊŀΣ LƴŎΦέΣ aŀǊŎƘ 20, 2009, 
http://energy.gov/articles/obama-administration-offers-535-million-loan-guarantee-solyndra-inc  
155 U.S. Department of Health and Human Services, Final Rule (45 CFR Part 156 [CMS-9983-CϐύΣ άtŀǘƛŜƴǘ tǊƻǘŜŎǘƛƻƴ ŀƴŘ !ŦŦƻǊŘŀōƭŜ /ŀǊŜ !ŎǘΤ 9ǎǘŀōƭƛǎƘƳŜƴǘ ƻŦ 
Consumer Operated and Oriented Plan (CO-htύ tǊƻƎǊŀƳέΣ CŜŘŜǊŀƭ wŜƎƛǎǘŜǊΣ ±ƻƭΦ тсΣ bƻΦ нофΣ ¢ǳŜǎŘŀȅΣ 5ŜŎŜƳōŜǊ м3, 2011, Page 77392, 
http://www.gpo.gov/fdsys/pkg/FR-2011-12-13/pdf/2011-31864.pdf  
156 U.S. Department of Health and Human Services, Proposed Rule (45 CFR Part 156 [CMS-9983-P]), άtŀǘƛŜƴǘ tǊƻǘŜŎǘƛƻƴ ŀƴŘ !ŦŦƻǊŘŀōƭŜ /ŀǊŜ !ŎǘΤ 9ǎǘŀōƭƛǎƘƳŜƴǘ ƻŦ 
Consumer Operated and Oriented Plan (CO-htύ tǊƻƎǊŀƳέΣ CŜŘŜǊŀƭ wŜƎƛǎǘŜǊΣ ±ƻƭΦ тсΣ bƻΦ мофΣ ²ŜŘƴŜǎŘŀȅΣ Wǳƭȅ нлΣ нлммΣ tŀƎŜ понптΣ 
http://www.setonresourcecenter.com/register/2011/Jul/20/2011-18342.pdf, Federal Register /Vol. 76, No. 139 /Wednesday, July 20, 2011 / Proposed Rules, page 
43247. 
157 .ŀƪŜǊΣ {ŀƳΦ ¢ƘŜ IƛƭƭΣ άII{ ǘƻ [ƻŀƴ Ϸп. ŦƻǊ IŜŀƭǘƘ /ƻ-Ops, Says One-ThƛǊŘ aƛƎƘǘ 5ŜŦŀǳƭǘέΣ Wǳƭȅ муΣ нлммΦ http://thehill.com/blogs/healthwatch/health-reform-
implementation/172079-hhs-to-loan-4b-for-health-co-ops-says-one-third-might-default?tmpl=component&print=1&page=   

http://coburniasp:8000/personal/job45754/Private%20Documents/3rd%20Coburn-Barrasso%20report,%20Warning,%20Side%20Effects/.S.%20Department%20of%20Health%20and%20Human%20Services,%20Centers%20for%20Medicare%20and%20Medicaid%20Services,%20Center%20for%20Consumer%20Information%20and%20Insurance%20Oversight,%20Fact%20Sheet:%20“New%20Federal%20Loan%20Program%20Helps%20Nonprofits%20Create%20Customer-Driven%20Health%20Insurers”,%20December%208,%202011,%20http:/cciio.cms.gov/resources/factsheets/coop_final_rule.html
http://coburniasp:8000/personal/job45754/Private%20Documents/3rd%20Coburn-Barrasso%20report,%20Warning,%20Side%20Effects/.S.%20Department%20of%20Health%20and%20Human%20Services,%20Centers%20for%20Medicare%20and%20Medicaid%20Services,%20Center%20for%20Consumer%20Information%20and%20Insurance%20Oversight,%20Fact%20Sheet:%20“New%20Federal%20Loan%20Program%20Helps%20Nonprofits%20Create%20Customer-Driven%20Health%20Insurers”,%20December%208,%202011,%20http:/cciio.cms.gov/resources/factsheets/coop_final_rule.html
http://coburniasp:8000/personal/job45754/Private%20Documents/3rd%20Coburn-Barrasso%20report,%20Warning,%20Side%20Effects/.S.%20Department%20of%20Health%20and%20Human%20Services,%20Centers%20for%20Medicare%20and%20Medicaid%20Services,%20Center%20for%20Consumer%20Information%20and%20Insurance%20Oversight,%20Fact%20Sheet:%20“New%20Federal%20Loan%20Program%20Helps%20Nonprofits%20Create%20Customer-Driven%20Health%20Insurers”,%20December%208,%202011,%20http:/cciio.cms.gov/resources/factsheets/coop_final_rule.html
http://energy.gov/articles/obama-administration-offers-535-million-loan-guarantee-solyndra-inc
http://energy.gov/articles/obama-administration-offers-535-million-loan-guarantee-solyndra-inc
http://www.gpo.gov/fdsys/pkg/FR-2011-12-13/pdf/2011-31864.pdf
http://www.setonresourcecenter.com/register/2011/Jul/20/2011-18342.pdf
http://thehill.com/blogs/healthwatch/health-reform-implementation/172079-hhs-to-loan-4b-for-health-co-ops-says-one-third-might-default?tmpl=component&print=1&page
http://thehill.com/blogs/healthwatch/health-reform-implementation/172079-hhs-to-loan-4b-for-health-co-ops-says-one-third-might-default?tmpl=component&print=1&page
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This is an unnecessary waste of taxpayer dollars and it is worrisome that the Administration has not taken steps to 
prevent it. In fact, in the final regulation implementing the insurance cooperatives, the Administration noted that 
ÓÅÖÅÒÁÌ ÅÎÔÉÔÉÅÓ ÃÏÍÍÅÎÔÉÎÇ ÏÎ ÔÈÅ ÐÒÏÐÏÓÁÌ ÄÉÄ ȰÒÁÉÓÅ ÔÈÅ ÑÕÅÓÔÉÏÎ ÏÆ ÐÏÔÅÎÔÉÁÌ ÉÎÓÏÌÖÅÎÃÉÅÓȢȱ158  The 
!ÄÍÉÎÉÓÔÒÁÔÉÏÎ ÒÅÓÐÏÎÄÅÄ ÂÙ ÓÁÙÉÎÇȟ Ȱ×Å ÂÅÌÉÅÖÅ ÔÈÁÔ ÔÈÅ ÃÈÁÎÇÅÓ ×Å ÈÁÖÅ ÍÁÄÅ ÔÏ ÔÈÅ ÐÒÏÐÏÓÅÄ ÒÕÌÅ ÉÍÐÒÏÖÅ ÔÈÅ 
potential viability of COɀ/ÐÓȟȱ ÂÕÔ ÎÏ×ÈÅÒÅ ÉÎ ÔÈÅ ÆÉÎÁÌ ÒÅÇÕÌÁÔÉÏÎ ÄÉÄ ÔÈÅÙ ÃÈÁÎÇÅ ÔÈÅ ÍÁÔÅÒÉÁÌ ÐÒÏjection that 
approximately one-third of all loans will not be repaid.159  
 
The risk to taxpayers is not insignificant. For example, if the bulk of the available $3.8 billion funds are used for 
loans and one third of those loans are not repaid, taxpayers stand to lose more than $1 billion for absolutely no 
return -on-investment.  
 
New CO-Ops Favor Government-Centered Approach 
 
The Administration describes the new insurance 
ÃÏÏÐÅÒÁÔÉÖÅÓ ÁÓ ȰÎÏÎÐÒÏÆÉÔ ÈÅÁÌÔÈ ÉÎÓÕÒÁÎÃÅ ÉÓÓÕÅÒÓ ÔÏ 
offer competitive health plans in the individual and small 
ÇÒÏÕÐ ÍÁÒËÅÔÓȢȱ160  The idea of funding new insurance 
cooperatives  emerged during the health care debate as an 
alternative to creating a new government-run health 
insurance program.161  And perhaps unsurprisingly, the 
substance of the federal law and regulations reveals the 
CO-OPs are largely just another  government-centered 
approach to health care.    
 
Consider their creation: the insurance cooperatives are established by federal law, regulated by federal law, and 
are given special federal protections.  The interest rates for Solvency Loans are below market rates.162  The loans 
are provided by tax dollars, and as we have seen, taxpayers are at risk when loans are not repaid.  Moreover, the 
CO-OPs are non-profit entities.  That means they do not have to pay taxes like some private commercial health 
insurers.163   
 
Troublingly, the entity applying for millions of dollars in grants is not required to have any health insurance 
experience.  As the Department of Health and Human Services (HHS) ÅØÐÌÁÉÎÓȟ ȰÁÐÐÌÉÃÁÎÔÓ ÎÅÅÄ ÎÏÔ ÂÅ 
incorporated or licensed as an insurance entity applicants need not be incorporated or licensed as an insurance 
ÅÎÔÉÔÙȢȱ164   
 

                                                           
158 U.S. Department of Health and Human Services, Final Rule (45 CFR Part 156 [CMS-9983-CϐύΣ άtŀǘƛŜƴǘ tǊƻǘŜŎǘƛƻƴ ŀƴŘ !ŦŦƻǊŘŀōƭŜ /ŀǊŜ !ct; Establishment of 
Consumer Operated and Oriented Plan (CO-htύ tǊƻƎǊŀƳέΣ CŜŘŜǊŀƭ wŜƎƛǎǘŜǊΣ ±ƻƭΦ тсΣ bƻΦ нофΣ ¢ǳŜǎŘŀȅΣ 5ŜŎŜƳōŜǊ моΣ нлммΣ tŀƎŜ ттплΣ 
http://www.gpo.gov/fdsys/pkg/FR-2011-12-13/pdf/2011-31864.pdf. 
159U.S. Department of Health and Human Services, Final Rule (45 CFR Part 156 [CMS-9983-CϐύΣ άtŀǘƛŜƴǘ tǊƻǘŜŎǘƛƻƴ ŀƴŘ !ŦŦƻǊŘŀōƭŜ /ŀǊŜ !ŎǘΤ 9ǎǘŀōƭƛǎƘƳŜƴǘ ƻŦ 
Consumer Operated and Oriented Plan (CO-htύ tǊƻƎǊŀƳέΣ CŜŘŜǊŀƭ wŜƎƛǎǘer, Vol. 76, No. 239, Tuesday, December 13, 2011, Page 77403,  
http://www.gpo.gov/fdsys/pkg/FR-2011-12-13/pdf/2011-31864.pdf. 
160  ¦Φ{Φ IŜŀƭǘƘ ŀƴŘ IǳƳŀƴ {ŜǊǾƛŎŜǎ !ŘƳƛƴƛǎǘǊŀǘƛƻƴΣ CŀŎǘ {ƘŜŜǘΣ άbŜǿ [ƻŀƴ tǊƻƎǊŀƳ IŜƭǇǎ /ǊŜŀǘŜ /ǳǎǘƻƳŜǊ-Driven Non-tǊƻŦƛǘ IŜŀƭǘƘ LƴǎǳǊŜǊǎέΣ CŜōǊǳŀǊȅ нмΣ нлмн 
http://www.healthcare.gov/news/factsheets/2012/02/coops02212012a.html.  
161 ±ƻƭǎƪȅΣ LƎƻǊΦ ¢Ƙƛƴƪ tǊƻƎǊŜǎǎ IŜŀƭǘƘΣ ά/ƻƴǊŀŘ tǊƻǇƻǎŜǎ /ƻ-hǇǎ ǘƻ wŜǇƭŀŎŜ tǳōƭƛŎ tƭŀƴέΣ WǳƴŜ млΣ нллфΦ http://thinkprogress.org/health/2009/06/10/170816/conrad-
coop/?mobile=nc. 
162U.S. Department of Health and Human Services, Final Rule (45 CFR Part 156 [CMS-9983-CϐύΣ άtŀǘƛŜƴǘ tǊƻǘŜŎǘƛƻƴ ŀƴŘ !ŦŦƻǊŘŀōƭŜ /ŀǊŜ !ŎǘΤ 9ǎǘŀōƭƛǎƘƳŜƴǘ ƻŦ 
Consumer Operated and Oriented Plan (CO-htύ tǊƻƎǊŀƳέΣ CŜŘŜǊŀƭ wŜƎƛǎǘŜǊΣ ±ƻƭΦ тсΣ bƻΦ но9, Tuesday, December 13, 2011, Page 77403.   
http://www.gpo.gov/fdsys/pkg/FR-2011-12-13/pdf/2011-31864.pdf. 
163 /ƻƴƎǊŜǎǎƛƻƴŀƭ wŜǎŜŀǊŎƘ {ŜǊǾƛŎŜΣ άtŀǘƛŜƴǘ tǊƻǘŜŎǘƛƻƴ ŀƴŘ !ŦŦƻǊŘŀōƭŜ Care Act (PPACA), R40942, May 4, 2010, 
http://www.ncsl.org/documents/health/PrivHlthIns2.pdf. 
164 U.S. Department of Health and Human Services, Centers for Medicare and Medicaid Services, Center for Consumer Information and Insurance Oversight, 
ά/ƻƴǎǳƳŜǊ hǇŜǊŀǘŜŘ ŀƴŘ hǊƛŜƴǘŜŘ tƭŀƴ ό/h-htύ tǊƻƎǊŀƳ CǊŜǉǳŜƴǘƭȅ !ǎƪŜŘ vǳŜǎǘƛƻƴǎέΣ aŀǊŎƘ уΣ нлмнΣ 
http://cciio.cms.gov/resources/fundingopportunities/coop_foa_faq.html. 

http://www.gpo.gov/fdsys/pkg/FR-2011-12-13/pdf/2011-31864.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-12-13/pdf/2011-31864.pdf
http://www.gpo.gov/fdsys/pkg/FR-2011-12-13/pdf/2011-31864.pdf
http://www.healthcare.gov/news/factsheets/2012/02/coops02212012a.html
http://www.healthcare.gov/news/factsheets/2012/02/coops02212012a.html
http://thinkprogress.org/health/2009/06/10/170816/conrad-coop/?mobile=nc
http://thinkprogress.org/health/2009/06/10/170816/conrad-coop/?mobile=nc
http://www.gpo.gov/fdsys/pkg/FR-2011-12-13/pdf/2011-31864.pdf
http://www.ncsl.org/documents/health/PrivHlthIns2.pdf
http://cciio.cms.gov/resources/fundingopportunities/coop_foa_faq.html
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Second, companies who have experience providing health coverage before 2009 are prohibited by law from 
ÁÐÐÌÙÉÎÇ ÆÏÒ ÆÕÎÄÉÎÇȢ  ((3 ÅØÐÌÁÉÎÓȡ  ÕÎÄÅÒ ÓÅÃÔÉÏÎ ρσςςɉÃɊɉςɊɉ!Ɋ ÏÆ ÔÈÅ ÌÁ×ȟ ȰÉÆ ÁÎ ÏÒÇÁÎÉÚÁÔÉÏÎ ÉÓ Á ÈÅÁÌÔÈ 
insurance issuer that was in existence on July 16, 2009, a related entity, or any predecessor of either ( pre-existing 
issuer), that organization is not eligible for loans under the COɀOP program and cannot become a COɀ/0Ȣȱ165  In 
fact, CO-OPs cannot have received more than a quarter of their funding from health insurance plans.  As HHS 
ÏÕÔÌÉÎÅÄȟ ȰÁÎ ÏÒÇÁÎÉÚÁÔÉÏÎ ÉÓ ÉÎÅÌÉÇÉÂÌÅ ÆÏÒ ÔÈÅ #/-OP program if it receives 25 percent or more of its total 
ÆÕÎÄÉÎÇȣÆÒÏÍ ÐÒÅ-ÅØÉÓÔÉÎÇ ÉÓÓÕÅÒÓ ÁÎÄ ÔÈÅÉÒ ÁÇÅÎÔÓȢȱ166 
 
&ÏÒ ÁÌÌ ÔÈÅ ÍÏÎÅÙ ÓÐÅÎÔ ÏÎ ÔÈÉÓ ÐÒÏÇÒÁÍȟ ÔÈÅÒÅ ÁÒÅ ÓÏÍÅ ÏÄÄ ÏÍÉÓÓÉÏÎÓ ÉÎ ÔÈÅ ÐÒÏÇÒÁÍȭÓ ÉÍÐÌÅÍÅÎÔÁÔÉÏÎȢ  /ÎÅ 
example is that entities applying for funds do not even need to be an existing non-profit in states in which they plan 
ÔÏ ÄÏ ÂÕÓÉÎÅÓÓȢ  !Ó ((3 ÅØÐÌÁÉÎÓȟ ÅÎÔÉÔÉÅÓ ÁÐÐÌÙÉÎÇ ÆÏÒ ÆÅÄÅÒÁÌ ÌÏÁÎÓ ÎÅÅÄ ÎÏÔ ÂÅ ȰÉÎÃÏÒÐÏÒÁÔÅÄ ÁÓ Á ÎÏÎ-profit 
member organization specifically within the State it intends to organize a future CO-OP in order to be awarded a 
CO-/0 ÌÏÁÎȢȱ167   
 
If the goal is for the new insurance cooperatives is to succeed, it seems counterintuitive to prohibit businesses with 
vast experience in the health insurance industry ɀ or experience in a particular state ɀ from applying for funding.  
But it is even more troubling that entities loaned federal dollars effectively do not have to show any results for 
ÔÈÒÅÅ ÙÅÁÒÓȢ  !ÃÃÏÒÄÉÎÇ ÔÏ ((3ȟ ȰÓÕÃÃÅÓÓÆÕÌ ÁÐÐÌÉÃÁÎÔÓ ×ÉÌÌ ÈÁÖÅ ÔÈÒÅÅ ÙÅÁÒÓ ÆÒÏÍ ÔÈÅ ÆÉÒÓÔ ÄÒÁ×ÄÏwn of Start-up 
,ÏÁÎÓȣȢÔÏ ÏÆÆÅÒ ÑÕÁÌÉÆÉÅÄ ÈÅÁÌÔÈ ÐÌÁÎÓȢȱ168  Few private health insurance plans would be able to stay in business for 
more than a few months if they could not sell insurance coverage to consumers, but the taxpayer-provided 
subsidies mean non-profits could linger for years without showing results.  
 
The government-centered approach is also demonstrated by the fact that, unlike consumer-driven co-ops in other 
industries, the new insurance cooperatives are forced to sell government-approved health insurance. As HHS 
explains, according to Section 1322(c)(6) of the law, an entity does not qualify as an insurance cooperative unless 
ÉÔ ÏÆÆÅÒÓ ÔÈÅ ÈÅÁÌÔÈ ÉÎÓÕÒÁÎÃÅ ÐÌÁÎÓ ×ÉÔÈ ȰÔÈÅ ÍÁÒËÅÔ ÒÅÆÏÒÍÓ ÒÅÑÕÉÒÅÄ ÂÙ ÐÁÒÔ ! ÏÆ ÔÉÔÌÅ 886)) ÏÆ ÔÈÅ 0ÕÂÌÉÃ (ÅÁÌÔÈ 
ServÉÃÅ !ÃÔȢȱ169  This means that entities wishing to receive federal funding are forced to sell health insurance that ɀ
as we have highlighted in previous reportsɂwill be more expensive for millions of Americans.  Requiring a CO-OP 
to sell more costly, federally-ÄÉÃÔÁÔÅÄ ÈÅÁÌÔÈ ÉÎÓÕÒÁÎÃÅ ÉÓ ÎÏÔ ÔÒÕÌÙ ȰÃÏÎÓÕÍÅÒ-ÄÒÉÖÅÎȢȱ 
 

Despite Spending Billions of Dollars, CO-Ops Likely To Be Ineffective 
 
Despite the billions of taxpayer dollars spent on the new insurance cooperatives, there is a growing awareness that 
the CO-OP program is likely to be ineffective, with only a marginal impact at best.  When evaluating the health care 
bill before it became law, the Congressional Budget Office did not list any direct savings from the new insurance 
ÃÏÏÐÅÒÁÔÉÖÅÓȟ ÁÎÄ ÎÏÔÅÄ ÔÈÁÔ ȰÔÈÅ proposed co-ÏÐÓ ÈÁÄ ÖÅÒÙ ÌÉÔÔÌÅ ÅÆÆÅÃÔ ÏÎ ÔÈÅ ÅÓÔÉÍÁÔÅÓ ÏÆ ÔÏÔÁÌ ÅÎÒÏÌÌÍÅÎÔ ȣÔÈÅÙ 
ÓÅÅÍ ÕÎÌÉËÅÌÙ ÔÏ ÅÓÔÁÂÌÉÓÈ Á ÓÉÇÎÉÆÉÃÁÎÔ ÍÁÒËÅÔ ÐÒÅÓÅÎÃÅ ÉÎ ÍÁÎÙ ÁÒÅÁÓ ÏÆ ÔÈÅ ÃÏÕÎÔÒÙȣȢȱ170 
 

                                                           
165 U.S. Department of Health and Human Services, Centers for Medicare and Medicaid Services, Center for Consumer Information and Insurance Oversight, 
ά/ƻƴǎǳƳŜǊ hǇŜǊŀǘŜŘ ŀƴŘ hǊƛŜƴǘŜŘ tƭŀƴ ό/h-OP) PrograƳ CǊŜǉǳŜƴǘƭȅ !ǎƪŜŘ vǳŜǎǘƛƻƴǎέΣ aŀǊŎƘ уΣ нлмнΣ 
http://cciio.cms.gov/resources/fundingopportunities/coop_foa_faq.html. 
166 U .S. Department of Health and Human Services, Centers for Medicare and Medicaid Services, Center for Consumer Information and Insurance Oversight, Fact 
{ƘŜŜǘΥ άbŜǿ CŜŘŜǊŀƭ [ƻŀƴ tǊƻƎǊŀƳ IŜƭǇǎ bƻƴǇǊƻŦƛǘǎ /ǊŜŀǘŜ /ǳǎǘƻƳŜǊ-5ǊƛǾŜƴ IŜŀƭǘƘ LƴǎǳǊŜǊǎέΣ 5ŜŎŜƳōŜǊ уΣ нлммΣ  
http://cciio.cms.gov/resources/factsheets/coop_final_rule.html.  
167 ¢ƘŜ /ŜƴǘŜǊ ŦƻǊ /ƻƴǎǳƳŜǊ LƴŦƻǊƳŀǘƛƻƴ ϧ LƴǎǳǊŀƴŎŜ hǾŜǊǎƛƎƘǘΣ ά/ƻƴǎǳƳŜǊ hǇŜǊŀǘŜŘ ŀƴŘ hǊƛŜƴǘŜŘ tƭŀƴ ό/h-OP) Program: Frequently Asked Questions, Updated 
March 8, 2012,  http://cciio.cms.gov/resources/fundingopportunities/coop_foa_faq.html  
168 ¢ƘŜ /ŜƴǘŜǊ ŦƻǊ /ƻƴǎǳƳŜǊ LƴŦƻǊƳŀǘƛƻƴ ϧ LƴǎǳǊŀƴŎŜ hǾŜǊǎƛƎƘǘΣ ά/ƻƴǎǳƳŜǊ hǇŜǊŀǘŜŘ ŀƴŘ hǊiented Plan (CO-OP) Program: Frequently Asked Questions, Updated 
March 8, 2012,  http://cciio.cms.gov/resources/fundingopportunities/coop_foa_faq.html  
169 The Center for CƻƴǎǳƳŜǊ LƴŦƻǊƳŀǘƛƻƴ ϧ LƴǎǳǊŀƴŎŜ hǾŜǊǎƛƎƘǘΣ ά/ƻƴǎǳƳŜǊ hǇŜǊŀǘŜŘ ŀƴŘ hǊƛŜƴǘŜŘ tƭŀƴ ό/h-OP) Program: Frequently Asked Questions, Updated 
March 8, 2012,  http://cciio.cms.gov/resources/fundingopportunities/coop_foa_faq.html 
170 9ƭƳŜƴŘƻǊŦΣ 5ƻǳƎƭŀǎΣ ά[ŜǘǘŜǊ ǘƻ /ƘŀƛǊƳŀƴ .ŀǳŎǳǎ wŜƎŀǊŘƛƴƎ /ƘŀƛǊƳŀƴΩǎ aŀǊƪ ŦƻǊ ǘƘŜ !ƳŜǊƛŎŀΩǎ IŜŀƭǘƘȅ CǳǘǳǊŜ !Ŏǘ ƻŦ нллфΣέ hŎǘƻōŜǊ тΣ нллфΣ  
http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/106xx/doc10642/10-7-baucus_letter.pdf; 9ƭƳŜƴŘƻǊŦΣ 5ƻǳƎƭŀǎΦ ά[ŜǘǘŜǊ ǘƻ {ǇŜŀƪ tŜƭƻǎƛ wŜƎŀǊŘƛƴƎ {ǇŜƴŘƛƴƎ 
ŀƴŘ wŜǾŜƴǳŜ 9ŦŦŜŎǘǎ ƻŦ ŀƴ !ƳŜƴŘƳŜƴǘ ƛƴ ǘƘŜ bŀǘǳǊŜ ƻŦ ŀ {ǳōǎǘƛǘǳǘŜ ǘƻ IΦwΦ путнΣ ǘƘŜ wŜŎƻƴŎƛƭƛŀǘƛƻƴ !Ŏǘ ƻŦ нлмлΣέ aŀǊŎƘ нлΣ нл10,  
http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/113xx/doc11379/amendreconprop.pdf 
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Surprisingly, even some of the most ardent supporters of the health care law agree.  During the health reform 
debate proponents of a creating a new government-run plan were vocal critics of the CO-OP program,  because 
they thought the new insurance cooperatives were untested and would likely be ineffective.   A senior Democrat on 
the SenÁÔÅ &ÉÎÁÎÃÅ #ÏÍÍÉÔÔÅÅ ×ÁÒÎÅÄ ÔÈÁÔ ȰÔÈÅÒÅ ÈÁÓ ÂÅÅÎ ÎÏ ÓÉÇÎÉÆÉÃÁÎÔ ÒÅÓÅÁÒÃÈ ÉÎÔÏ ÃÏÎÓÕÍÅÒ ÃÏ-ops as a 
ÍÏÄÅÌ ÆÏÒ ÈÅÁÌÔÈ ÉÎÓÕÒÁÎÃÅȢȱ171   The same Senator pointed out that the co-ÏÐ ÍÏÄÅÌ ÆÏÒ ÉÎÓÕÒÁÎÃÅ ×ÁÓ ȰÔÒÉÅÄ ÉÎ ÔÈÅ 
early part of the 20th century and largely ÆÁÉÌÅÄȟȱ ÁÎÄ ×ÁÒÎÅÄ ÔÈÁÔ ȰÔÈÅÒÅ ÈÁÖÅ ÂÅÅÎ ÎÏ ÁÎÁÌÙÓÅÓ ÏÆ ÔÈÅ ÉÍÐÁÃÔ ÏÆ 
ÅØÉÓÔÉÎÇ ÈÅÁÌÔÈ ÉÎÓÕÒÁÎÃÅ ÃÏÏÐÅÒÁÔÉÖÅÓ ÏÎ ÃÏÎÓÕÍÅÒÓȢȱ172  7ÈÉÌÅ ×Å ÄÉÓÁÇÒÅÅ ×ÉÔÈ ÔÈÉÓ 3ÅÎÁÔÏÒȭÓ ÅÍÂÒÁÃÅ ÏÆ Á ÎÅ× 
government-run health insurance program, we agree with his analysis of the new insurance cooperatives when he 
ÃÏÎÃÌÕÄÅÄ ÔÈÁÔ ȰÉÔ ÉÓ ÕÎÃÌÅÁÒ ÈÏ× ÅØÐÁÎÄÉÎÇ ÃÏÎÓÕÍÅÒ ÈÅÁÌÔÈ ÉÎÓÕÒÁÎÃÅ ÃÏÏÐÅÒÁÔÉÖÅÓȱ ÕÎÄÅÒ ÔÈÅ ÌÁ× Ȱ×ÏÕÌÄ 
ÁÃÔÕÁÌÌÙ ÁÃÈÉÅÖÅ ÇÒÅÁÔÅÒ ÁÆÆÏÒÄÁÂÉÌÉÔÙ ÆÏÒ ÃÏÎÓÕÍÅÒÓȢȱ 173 

 
We suspect that the growing awareness of the many problems with the new insurance cooperatives was one 
reason that even supporters of the health care law effectively agreed to cut $2.2 billion of the original $6 billion 
appropriation for the CO-OP program in the Department of Defense and Full-Year Continuing Appropriations Act, 
2011(P.L. 112-10).174  Because of the many problems with the program, we support repealing the remaining $3.8 
billion in funding.  This would save taxpayers from losing funds through more failed government-sponsored loans.  
In its place, we support lawmakers replacing the CO-OPs with proven,   common-sense measures that lower health 
ÃÁÒÅ ÃÏÓÔÓ ÁÎÄ ÒÅÄÕÃÅ ÇÏÖÅÒÎÍÅÎÔ ÃÏÎÔÒÏÌ ÏÆ ÈÅÁÌÔÈ ÃÁÒÅȠ ÔÈÉÓ ×ÏÕÌÄ ÂÅ ÔÒÕÌÙ ȰÃÏÎsumer-ÏÒÉÅÎÔÅÄȢȱ 

                                                           
171 wƻŎƪŜŦŜƭƭŜǊΣ WƻƘƴ 5Φ ά[ŜǘǘŜǊ ǘƻ /ƘŀƛǊƳŀƴ .ŀǳŎǳǎ ŀƴŘ wŀƴƪƛƴƎ aŜƳōŜǊ DǊŀǎǎƭŜȅ wŜƎŀǊŘƛƴƎ IŜŀƭǘƘ LƴǎǳǊŀƴŎŜ /ƻƻǇŜǊŀǘƛǾŜǎΣέ {ŜǇǘŜƳōŜǊ мсΣ нллфΣ  
http://talkingpointsmemo.com/documents/2009/09/rockefeller-to-baucus-conrad-co-ops-are-a-sham.php?page=3  
172 wƻŎƪŜŦŜƭƭŜǊΣ WƻƘƴ 5Φ ά[ŜǘǘŜǊ ǘƻ /ƘŀƛǊƳŀƴ .ŀǳŎǳǎ ŀƴŘ wŀƴƪƛƴƎ aŜƳōŜǊ DǊŀǎǎƭŜȅ wŜƎŀǊŘƛƴƎ IŜŀƭǘƘ LƴǎǳǊŀƴŎŜ /ƻƻǇŜǊŀǘƛǾŜǎΣέ {ŜǇǘŜƳōer 16, 2009, 
http://talkingpointsmemo.com/documents/2009/09/rockefeller-to-baucus-conrad-co-ops-are-a-sham.php?page=3  
173 wƻŎƪŜŦŜƭƭŜǊΣ WƻƘƴ 5Φ ά[ŜǘǘŜǊ ǘƻ /ƘŀƛǊƳŀƴ .ŀǳŎǳǎ ŀƴŘ wŀƴƪƛƴƎ aŜƳōŜǊ DǊŀǎǎƭŜȅ wŜƎŀǊŘƛƴƎ IŜŀƭǘƘ LƴǎǳǊŀƴŎŜ /ƻƻǇŜǊŀǘƛǾŜǎΣέ {ŜǇǘŜƳōŜǊ мсΣ нллфΣ 
http://talkingpointsmemo.com/documents/2009/09/rockefeller-to-baucus-conrad-co-ops-are-a-sham.php?page=3  
174 Department of Defense and Full-Year Continuing Appropriations Act, PL 112-10, April 15, 2011, pg. 168. http://www.gpo.gov/fdsys/pkg/PLAW-
112publ10/pdf/PLAW-112publ10.pdf, page 168. 

http://www.congress.gov/cgi-lis/bdquery/R?d112:FLD002:@1(112+10)
http://talkingpointsmemo.com/documents/2009/09/rockefeller-to-baucus-conrad-co-ops-are-a-sham.php?page=3
http://talkingpointsmemo.com/documents/2009/09/rockefeller-to-baucus-conrad-co-ops-are-a-sham.php?page=3
http://talkingpointsmemo.com/documents/2009/09/rockefeller-to-baucus-conrad-co-ops-are-a-sham.php?page=3
http://www.gpo.gov/fdsys/pkg/PLAW-112publ10/pdf/PLAW-112publ10.pdf
http://www.gpo.gov/fdsys/pkg/PLAW-112publ10/pdf/PLAW-112publ10.pdf
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Device Tax Stifles Innovation 
 
Multiple studies and economic analyses have predicted the health care law would negatively impact job creation.  
Now, two years after President Obama signed his controversial plan into law, we continue to see its negative 
economic consequences play out in the marketplace. 
 
Our nation has long been considered the world leader in medical device research and development.  One study 
found the medical device industry employs 422,778 workers; generates $24.6 billion in payroll; and ships $135.9 
billion in products.175  Employee salaries are approximately 40 percent higher ($58,000 per year)176 than the 
national average ($41,673).177  The diverse medical technology industry is home to various unique companies. In 
fact, 80 percent of these companies employ less than 50 workers, and 98 percent employ less than 500 workers.178 
 
The health care law, however, contains a provision that will 
stifle medical innovation, limit American competitiveness, and 
trigger thousands of lay-offs.  Starting in 2013, the law levies a 
$20 billion tax on medical device manufacturers who develop 
and import products such as pacemakers, artificial joints, 
surgical tools, and ultrasound equipment.  This 2.3 percent tax 
affects revenue, not profits ɀ so regardless if a company makes a 
profit, must pay the federal tax each year. On average, profits 
compose less than 4 percent of industry wide sales.179  
 
Diana Furchtgott-Roth, the former Chief Economist at the U.S. 
Department of Labor, conducted a study outlining the significant 
burden the new taxes places on the industry. Furchtgott-Roth 
concludes the study by issuing this warning: 
 

Ȱ4ÈÅ ÅÆÆÅÃÔ ÏÆ ÔÈÅ ÔÁØ ÏÎ ÅÁÒÎÉÎÇÓ ÏÆ 5Ȣ3Ȣ ÃÏÍÐÁÎÉÅÓ ÉÓ ÌÉËÅÌÙ ÔÏ ÂÅ ÓÉÇÎÉÆÉÃÁÎÔȢ  )Î ςππφȟ ÍÅÄÉÃÁÌ ÄÅÖÉÃÅ 
manufacturers reported taxable income of $13.7 billion and paid $3.1 billion in corporate taxes.  The United 
States already has one of the highest corporate income tax rates in the world.  The new 2.3% excise tax will 
roughly double their total tax bill and raise the average effective corporate tax rate to one of the highest 
ÅÆÆÅÃÔÉÖÅ ÔÁØ ÒÁÔÅÓ ÆÁÃÅÄ ÂÙ ÁÎÙ ÉÎÄÕÓÔÒÙ ÉÎ ÔÈÅ ×ÏÒÌÄȢȱ180 

 
Like other industries, medical device company characteristics, profit margins, and business plans vary widely.  
Corporations who enjoy healthy profit margins will obviously fare better than businesses with very narrow 
margins.  The chart nearby highlights how some device makers will likely see their profits significantly reduced ɀ 
from as little as 6.8 percent to as much as 40 percent.181   
 

                                                           
175 [Ŝǿƛƴ DǊƻǳǇΣ WǳƴŜ тΣ нлмлΣ ά{ǘŀǘŜ 9ŎƻƴƻƳƛŎ LƳǇŀŎǘ ƻŦ ǘƘŜ aŜŘƛŎŀƭ ¢ŜŎƘƴƻƭƻƎȅ LƴŘǳǎǘǊȅέΦ 
http://www.lewin.com/~/media/lewin/site_sections/publications/stateeconomicimpactofthemedicaltechnologyindustry61510.pdf 
176 [Ŝǿƛƴ DǊƻǳǇΣ WǳƴŜ тΣ нлмлΣ ά{ǘŀǘŜ 9ŎƻƴƻƳƛŎ LƳǇŀŎǘ ƻŦ ǘƘŜ aŜŘƛŎŀƭ ¢ŜŎƘƴƻƭƻƎȅ LƴŘǳǎǘǊȅέΦ 
http://www.lewin.com/~/media/lewin/site_sections/publications/stateeconomicimpactofthemedicaltechnologyindustry61510.pdf  
177 Social Security Administration, 2010 National Wage Index. http://www.ssa.gov/oact/COLA/AWI.html 
178 άaŜŘƛŎŀƭ ¢ŜŎƘƴƻƭƻƎȅ ŀƴŘ ±ŜƴǘǳǊŜ /ŀǇƛǘŀƭΥ ! CǊǳƛǘŦǳƭ ¸Ŝǘ CǊŀƎƛƭŜ 9ŎƻǎȅǎǘŜƳΣέ a5a! ŀƴŘ b±/!Σ WǳƴŜ нллфΦ 
http://www.medicaldevices.org/node/656. 
179 tƻƴƴǳǊǳΣ wŀƳŜǎƘΦ άtǳǘ {ƛƳǇƭȅΣ ǘƘŜ bŜǿ aŜŘƛŎŀƭ-5ŜǾƛŎŜ ¢ŀȄ ²ƛƭƭ {ǘŜŀƭ WƻōǎΣέ Star Tribune, January 4, 2012. 
http://www.startribune.com/opinion/commentaries/136625483.html 
180 Furchtgott-Roth, Diana and Furchtgott-wƻǘƘΣ IŀǊƻƭŘΣ ά9ƳǇƭƻȅƳŜƴǘ 9ŦŦŜŎǘǎ ƻŦ ǘƘŜ bŜǿ 9ȄŎƛǎŜ ¢ŀȄ ƻƴ ǘƘŜ aŜŘƛŎŀƭ 5ŜǾƛŎŜ LƴŘǳǎǘǊȅΣέ CǳǊŎƘǘƎƻǘǘ-Roth Economic 
Enterprises, September 2011.  http://www.chi.org/uploadedFiles/Industry_at_a_glance/090711EmploymentEffectofTaxonMedicalDeviceIndustryFINAL.pdf  
181 IŜǊǊƛŎƪΣ 5ŜǾƻƴΦ ά¢ƘŜ Wƻō-YƛƭƭƛƴƎ aŜŘƛŎŀƭ 5ŜǾƛŎŜ ¢ŀȄέΣ National Center for Policy Analysis, February 2012.  http://www.ncpa.org/pub/ib106  
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The magnitude of this economic impact for one industry is clearly significant.  Companies in the medical device 
industry will be forced to respond to the onerous tax burden in several ways.   
 
First, companies may increase the price on products, to cover the expected shortfall.  Even in the highly 
competitive technology sector, device manufacturers will likely raise prices to offset the tax.  The incentive to raise 
prices occurs because the excise tax impacts each company equally. 
 
Second, medical device companies will likely shift product manufacturing and distribution outlets overseas.182  
Countries offering decreased operating costs, lower employee wages, and relaxed regulatory settings create a 
superior environment in which device manufacturers can economically prosper.   
 
The excise tax only impacts medical devices sold in, or imported to, the United States.  The tax does not affect 
medical devices manufactured and sold abroad.  However, because of the increase financial burdens on device 
companies, manufacturers could pursue European product approval before applying for U.S. Food and Drug 
Administration (FDA) approval. The likely impact of this is that American patients will be forced to wait longer 
than their European counterparts to enjoy brand new treatment options.183 
 
The threat that American device manufacturing businesses will accelerate the transfer of jobs and factories 
overseas is real.  A recent survey of the medical device industry found shocking responses: an overwhelming 
majority of European companies, 82.8 percent, voluntarily decide to introduce products in the European market 
before doing so in the U.S.  And nearly 4 in 10 of American medical device companies launch their products in 
Europe first before unveiling them in the U.S. market.  Most alarming, the survey indicates China, Brazil, and India 
are the global markets offering superior growth opportunities compared to the United States.184  Moreover,  
according to a recent survey of venture capital firms invested in medical innovation, more than a third of firms 
plan to increase investment in life science companies in Europe and Asia, but only about one in ten plan increased 
investment in North America.185 

                                                           
182 IŀǿƪƛƴǎΣ YŜƳΦ ά9ȄŎƭǳǎƛǾŜΥ /ƻƻƪ aŜŘƛŎŀƭΩǎ YŜƳ Iŀǿƪƛƴǎ ƻƴ ǘƘŜ aŜŘ-¢ŜŎƘ ¢ŀȄέΣ aŀǎǎ5ŜǾƛŎŜΣ CŜōǊǳŀǊȅ нΣ нлмнΦ http://www.massdevice.com/news/exclusive-cook-
medicals-kem-hawkins-med-tech-tax  
183 ½ƘƻƴƎΣ IŀƴΦ άLƳƳŜƴǎŜƭȅ 5ŀƳŀƎƛƴƎ aŜŘƛŎŀƭ 5ŜǾƛŎŜ 9ȄŎƛǎŜ ¢ŀȄ DŜǘǎ tǊƻǇƻǎŜŘ wǳƭŜέΣ !ƳŜǊƛŎŀƴ !Ŏǘƛƻƴ CƻǊǳƳ, February 6, 2012. 
http://americanactionforum.org/topic/immensely-damaging-medical-device-excise-tax-gets-proposed-rule  
184 9ƳŜǊƎƻ DǊƻǳǇΣ άнлмн aŜŘƛŎŀƭ 5ŜǾƛŎŜ LƴŘǳǎǘǊȅ {ǳǊǾŜȅέΣ WŀƴǳŀǊȅ нлмнΦ  http://www.emergogroup.com/files/2012-medical-device-industry-survey.pdf  
185 bŀǘƛƻƴŀƭ ±ŜƴǘǳǊŜ /ŀǇƛǘŀƭ !ǎǎƻŎƛŀǘƛƻƴΣ ά¦.SΦ a95L/![ Lbbh±!¢Lhb !¢ wL{YΥ C9²9w b9² /hat!bL9{ !b5 ¢I9w!tL9{ w9/9L±LbD C¦b5LbDΣ {!¸{ w9thw¢Σέ 
October 6, 2011, http://nvca.org/index.php?option=com_content&view=article&id=74:nvca-public-policy&catid=38:nvca-public-policy&Itemid=91  
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Device Tax Hurts American Manufacturing Jobs 
 
4ÈÅ ÈÅÁÌÔÈ ÃÁÒÅ ÌÁ×ȭÓ ÍÅÄÉÃÁÌ ÄÅÖÉÃÅ ÔÁØ ÉÓ ÎÏÔ ÏÎly 
jeopardizing American innovation, but also high paying 
American manufacturing jobs.  Companies are moving to 
low-tax nations like Ireland, Costa Rica, Mexico, and 
Canada to develop life-saving and life-altering medical 
devices.186  These same companies are taking those 
industry jobs with them.187 
 
Additionally, medical device companies with facilities in 
ÔÈÅ 5Ȣ3Ȣ ×ÉÌÌ ÅÎÇÁÇÅ ÉÎ Ȱ×ÏÒËÆÏÒÃÅ ÔÒÉÍÍÉÎÇȱ ÉÎ ÏÒÄÅÒ ÔÏ 
sustain profit margins.188  According to the Furchtgott-
Roth study, the medical device tax will eliminate at least 
43,000 high paying American jobs.189  This figure 
represents more than one-tenth of all jobs in the device 
sector.  This loss is amplified when factoring in layoffs occurring through medical device supply chains.  The ripple 
effects will impact jobs in other sectors such as logistics, material suppliers, trucking, and consumer goods.190 
 
Bracing for the tax to hit, device companies have already started shrinking their payrolls.  In November 2011, 
Stryker Corp. (SYK) announced it plans to layoff 1,000 workers ɀ directly attributing the move to the medical 
device excise tax.191  A second company, Covidien Plc, announced intentions to layoff 200 workers ɀ transferring 
those jobs to Mexico and Costa Rica.192   
 
The loss of jobs also has an impact on local and regional economies.  For example, device manufacturing jobs create 
a demand for other goods and services.  According to The Lewin Group, for every one job created in the medical 
device business, the surrounding community creates an additional 1.5 jobs to provide services like housing and 
groceries.193  Potentially losing 43,000 jobs means workers all across the country ɀ but especially in high-tech 
states like Massachusetts, Pennsylvania, Minnesota, New Jersey, New York, and Wisconsin ɀ stand to lose $3.5 
billion in employment compensation.194  That is $3.5 billion these workers would have otherwise invested in their 
communities. 
 

Device Tax Increases Costs for Americans 
 
Most experts agree that the device tax will increase health care costs.  The CBO warned ÔÈÁÔ ÔÈÅ ÈÅÁÌÔÈ ÃÁÒÅ ÌÁ×ȭÓ 
ÔÁØÅÓ ÉÍÐÏÓÅÄ ÏÎ ÍÅÄÉÃÁÌ ÄÅÖÉÃÅ ÍÁÎÕÆÁÃÔÕÒÅÒÓȟ ÄÒÕÇ ÍÁÎÕÆÁÃÔÕÒÅÓȟ ÁÎÄ ÈÅÁÌÔÈ ÉÎÓÕÒÁÎÃÅ ÐÒÏÖÉÄÅÒÓ Ȱ×ÏÕÌÄ ÂÅ 

                                                           
186 IŀǿƪƛƴǎΣ YŜƳΦ ά9ȄŎƭǳǎƛǾŜΥ /ƻƻƪ aŜŘƛŎŀƭΩǎ YŜƳ Iŀǿƪƛƴǎ ƻƴ ǘƘŜ aŜŘ-¢ŜŎƘ ¢ŀȄέΣ aŀǎǎ5ŜǾƛŎŜΣ CŜōǊǳŀǊȅ нΣ нлмнΦ http://www.massdevice.com/news/exclusive-cook-
medicals-kem-hawkins-med-tech-tax 
187IŀǿƪƛƴǎΣ YŜƳΦ ά9ȄŎƭǳǎƛǾŜΥ /ƻƻƪ aŜŘƛŎŀƭΩǎ YŜƳ Iŀǿƪƛƴǎ ƻƴ ǘƘŜ aŜŘ-¢ŜŎƘ ¢ŀȄέΣ aŀǎǎ5ŜǾƛŎŜΣ CŜōǊǳŀǊȅ нΣ нлмнΦ http://www.massdevice.com/news/exclusive-cook-
medicals-kem-hawkins-med-tech-tax 
188 ½ƘƻƴƎΣ IŀƴΦ ά²ŜŜƪƭȅ /ƘŜŎƪǳǇΥ aŜŘƛŎŀƭ 5ŜǾƛŎŜ 9ȄŎƛǎŜ ¢ŀȄ /ƭŀƛƳǎ Lǘǎ CƛǊǎǘ ±ƛŎǘƛƳǎέΣ !ƳŜǊƛŎŀƴ Action Forum, November 16, 2011. 
http://americanactionforum.org/topic/weekly-checkup-no-010-medical-device-excise-tax-claims-its-first-victims  
189 Furchtgott-Roth, Diana and Furchtgott-wƻǘƘΣ IŀǊƻƭŘΣ ά9ƳǇƭƻȅƳŜƴǘ 9ŦŦŜŎǘǎ ƻŦ ǘƘŜ bŜǿ 9ȄŎƛǎŜ ¢ŀȄ ƻƴ ǘƘŜ aŜŘƛŎŀƭ 5ŜǾƛŎŜ LƴŘǳǎǘǊȅΣέ CǳǊŎƘǘƎƻǘǘ-Roth Economic 
Enterprises, September 2011.  http://www.chi.org/uploadedFiles/Industry_at_a_glance/090711EmploymentEffectofTaxonMedicalDeviceIndustryFINAL.pdf  
190 IŀǿƪƛƴǎΣ YŜƳΦ ά9ȄŎƭǳǎƛǾŜΥ /ƻƻƪ aŜŘƛŎŀƭΩǎ YŜƳ Iŀǿƪƛƴǎ ƻƴ ǘƘŜ aŜŘ-Tech TŀȄέΣ aŀǎǎ5ŜǾƛŎŜΣ CŜōǊǳŀǊȅ нΣ нлмнΦ http://www.massdevice.com/news/exclusive-cook-
medicals-kem-hawkins-med-tech-tax  
191 ά{ǘǊȅƪŜǊ !ƴƴƻǳƴŎŜǎ !Ŏǘƛƻƴǎ ǘƻ 5ǊƛǾŜ hǾŜǊ Ϸмлл Ƴƛƭƭƛƻƴ Lƴ !ƴƴǳŀƭ tǊƻŘǳŎǘƛǾƛǘȅ DŀƛƴǎέΣ {ǘǊȅƪŜǊ /ƻǊǇƻǊŀǘƛƻƴΣ tǊŜǎǎ wŜƭŜŀǎŜΣ bƻǾŜƳōŜǊ млΣ нлммΦ 
http://phx.corporate-ir.net/phoenix.zhtml?c=118965&p=irol-newsArticle&ID=1629222  
192 ά/ƻǾƛŘƛŜƴ ǘƻ /ƭƻǎŜ b¸ CŀŎƛƭƛǘȅ ŀƴŘ [ŀȅ hŦŦ нллέΣ ǇƭŀƴǘǇǊƻǎǇŜŎǘƻǊΦōƭƻƎǎǇƻǘΦŎƻƳΣ Wǳƭȅ мфΣ нлммΦ http://plantprospector.blogspot.com/2011/07/covidien-to-close-ny-
facility-and-lay.html  
193 [Ŝǿƛƴ DǊƻǳǇΣ WǳƴŜ тΣ нлмлΣ ά{ǘŀǘŜ 9ŎƻƴƻƳƛŎ LƳǇŀŎǘ ƻŦ ǘƘŜ aŜŘƛŎŀƭ ¢ŜŎƘƴƻƭƻƎȅ LƴŘǳǎǘǊȅέΦ 
http://www.lewin.com/~/media/lewin/site_sections/publications/stateeconomicimpactofthemedicaltechnologyindustry61510.pdf  
194 Furchtgott-Roth, Diana and Furchtgott-wƻǘƘΣ IŀǊƻƭŘΣ ά9ƳǇƭƻȅƳŜƴǘ 9ŦŦŜŎǘǎ ƻŦ ǘƘŜ bŜǿ 9ȄŎƛǎŜ ¢ŀȄ ƻƴ ǘƘŜ aŜŘƛŎŀƭ 5ŜǾƛŎŜ LƴŘǳǎǘǊȅΣέ CǳǊŎƘǘƎƻǘǘ-Roth Economic 
Enterprises, September 2011.  http://www.chi.org/uploadedFiles/Industry_at_a_glance/090711EmploymentEffectofTaxonMedicalDeviceIndustryFINAL.pdf 

http://www.massdevice.com/news/exclusive-cook-medicals-kem-hawkins-med-tech-tax
http://www.massdevice.com/news/exclusive-cook-medicals-kem-hawkins-med-tech-tax
http://www.massdevice.com/news/exclusive-cook-medicals-kem-hawkins-med-tech-tax
http://www.massdevice.com/news/exclusive-cook-medicals-kem-hawkins-med-tech-tax
http://americanactionforum.org/topic/weekly-checkup-no-010-medical-device-excise-tax-claims-its-first-victims
http://www.chi.org/uploadedFiles/Industry_at_a_glance/090711EmploymentEffectofTaxonMedicalDeviceIndustryFINAL.pdf
http://www.massdevice.com/news/exclusive-cook-medicals-kem-hawkins-med-tech-tax
http://www.massdevice.com/news/exclusive-cook-medicals-kem-hawkins-med-tech-tax
http://phx.corporate-ir.net/phoenix.zhtml?c=118965&p=irol-newsArticle&ID=1629222
http://plantprospector.blogspot.com/2011/07/covidien-to-close-ny-facility-and-lay.html
http://plantprospector.blogspot.com/2011/07/covidien-to-close-ny-facility-and-lay.html
http://www.lewin.com/~/media/lewin/site_sections/publications/stateeconomicimpactofthemedicaltechnologyindustry61510.pdf
http://www.chi.org/uploadedFiles/Industry_at_a_glance/090711EmploymentEffectofTaxonMedicalDeviceIndustryFINAL.pdf


37 

 

ÌÁÒÇÅÌÙ ÐÁÓÓÅÄ ÔÈÒÏÕÇÈ ÔÏ ÃÏÎÓÕÍÅÒÓ ÉÎ ÔÈÅ ÆÏÒÍ ÏÆ ÈÉÇÈÅÒ ÐÒÅÍÉÕÍÓ ÆÏÒ ÐÒÉÖÁÔÅ ÃÏÖÅÒÁÇÅȢȱ195  Subsequently, the 
Medicare prÏÇÒÁÍȭÓ #ÈÉÅÆ !ÃÔÕÁÒÙȟ 2ÉÃÈÁÒÄ &ÏÓÔÅÒȟ ÃÁÍÅ ÔÏ ÔÈÅ ÓÁÍÅ ÃÏÎÃÌÕÓÉÏÎȢ &ÏÓÔÅÒȭÓ ÁÎÁÌÙÓÉÓ ÓÁÙÓȡ Ȱ×Å 
anticipate that these fees and the excise tax would generally be passed through to health consumers in the form of 
higher drug and device prices and higher insurance premiums, with an associated increase in overall national 
ÈÅÁÌÔÈ ÅØÐÅÎÄÉÔÕÒÅÓ ÒÁÎÇÉÎÇ ÆÒÏÍ ΑςȢρ ÂÉÌÌÉÏÎ ÉÎ ςπρρ ÔÏ ΑρψȢς ÂÉÌÌÉÏÎ ÉÎ ςπρψȱȢ196  
 

Repealing Onerous $20 Billion Device Tax Protects Innovation 
 
During the last State of the Union speech, President Obama talked a lot about American innovation. President 
/ÂÁÍÁ ÓÁÉÄ ÈÅ ÓÕÐÐÏÒÔÓ ÐÏÌÉÃÉÅÓ ÔÈÁÔ ÈÅÌÐ ÏÕÒ ÎÁÔÉÏÎȭÓ ÊÏÂ ÃÒÅÁÔÏÒÓ ÁÎÄ ÅÎÔÒÅÐÒÅÎÅÕÒÓ ÓÕÃÃÅÅÄȢ  4ÈÅ 0ÒÅÓÉÄÅÎÔ 
ÐÒÏÍÉÓÅÄ ÔÏ ȰÔÅÁÒ ÄÏ×Î ÒÅÇÕÌÁÔÉÏÎÓ ÔÈÁÔ ÐÒÅÖÅÎÔ ÁÓÐÉÒÉÎÇ ÅÎÔÒÅÐÒÅÎÅÕÒÓ ÆÒÏÍ ÇÅÔÔÉÎÇ the financing to grow.  
%ØÐÁÎÄ ÔÁØ ÒÅÌÉÅÆ ÔÏ ÓÍÁÌÌ ÂÕÓÉÎÅÓÓÅÓ ÔÈÁÔ ÁÒÅ ÒÁÉÓÉÎÇ ×ÁÇÅÓ ÁÎÄ ÃÒÅÁÔÉÎÇ ÇÏÏÄ ÊÏÂÓȢȱ197  Unfortunately, just 10 days 
later, the Administration contradicted his lofty rhetoric when the Internal Revenue Service issued the regulation 
implementing the tax on medical device manufacturers.198   
 
If the Administration wants to get serious about reducing regulations and creating good jobs, then the President 
should support repealing this tax.  As Stephen Ubl, president and CEO of the Advanced Medical Technology 
!ÓÓÏÃÉÁÔÉÏÎ ɉ!ÄÖÁ-ÅÄɊ ÅØÐÌÁÉÎÓȡ  Ȱ5Ȣ3Ȣ ÍÅÄÉÃÁÌ ÔÅÃÈÎÏÌÏÇÙ ÌÅÁÄÅÒÓÈÉÐ ÉÎ ÔÈÅ ×ÏÒÌÄ ÍÁÒËÅÔ ÉÓ ÔÈÒÅÁÔÅÎÅÄ ÂÙ 
ÃÏÍÐÅÔÉÔÏÒ ÎÁÔÉÏÎÓ ×ÈÏ ÈÁÖÅ ÇÒÏ×Î ÔÈÅÉÒ ÉÎÄÕÓÔÒÉÅÓ ÔÈÒÏÕÇÈ ÍÏÒÅ ÆÁÖÏÒÁÂÌÅ ÔÁØ ÁÎÄ ÒÅÇÕÌÁÔÏÒÙ ÐÏÌÉÃÉÅÓȢȱ  
According to a range of data, the device tax will suppress job creation and limit economic growth, and slow 
research and development into breakthrough medical devices.  If the White House works with Congress to repeal 
the device tax, it will be a good step toward implementing pro-gÒÏ×ÔÈ ÐÏÌÉÃÉÅÓ ÔÈÁÔ ÇÅÔ ÏÕÒ ÎÁÔÉÏÎȭÓ ÅÃÏÎÏÍÙ 
moving again. 
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